DECEMBER 23, 2002
Minnesota Departments of Human Services and Corrections
STATEMENT OF NEED AND REASONABL ENESS

Proposed Adoption of New Rules Governing the Licensure and Certification of Residential
Treatment and Detention Facilities, and Foster Homes for Children and Juveniles,
Minnesota Rules, Parts 2960.0010 to 2960.3340.

INTRODUCTION

The Minnesota Department of Human Services [DHS] and the Minnesota Department of Corrections
[DOC] are proposing to jointly adopt rules governing the licensure and certification of resdentia
trestment and detention facilities, and foster homes for children and juveniles. The proposed rules will
replace five DHS and four DOC exigting rules and cregte a new certification category for programs that
offer trangtiona services. Trangtiond services programs are now licensed by DHS under group homes
license requirements, with gppropriate rule variances granted to these programs to meet the unique care
requirements of trangitional services programs.

Organization of the Rule

The proposed rules are grouped into sections which contain requirements that providers must meet to
be licensed. Parts 2960.0010 to 2960.0120, establish genera conditions for caring for children which
al license holders must meet. Parts 2960.0130 to 2960.0220, establish the conditions which programs
licensed as* group residentia” programs must meet. Parts 2960.0230 to 2960.0290, establish the
conditions which programs licensed as * detention” programs must meet. Parts 2960.3000 to
2960.3340, establish the conditions which programs licensed as “foster care’ settings must mest.

Licensed programs may apply to be certified to provide one or more specidized services for children
and juveniles. Parts 2960.0300 to 2960.0420, establish the conditions which a program must mest to
be certified to provide secure program servicesto juveniles. Parts 2960.0430 to 2960.0490, establish
the conditions which a program must meet to be certified to provide chemica dependency trestment to
children and juveniles. Part 2960.0500 establishes the conditions which a program must mest to be
certified to provide trangtiond services. Parts 2960.0510 to 2960.0530, establish the conditions which
aprogram must meet to be certified to provide shelter care servicesto children and juveniles. Parts
2960.0540 to 2960.0570, establish the conditions which a program must meet to be certified to
provide correctiona program servicesto juveniles. Parts 2960.0580 to 2960.0700, establish the
conditions which a program must meet to be certified to provide menta hedth treatment servicesto
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children with severe emotiona disturbance. Part 2960.0710 establishes the conditions which a program
must mest to use redtrictive procedures with a resident.

License and Certification

Laws 1995, Chapter 226, Article 3, section 60, subdivision 1, requires the commissioners of the
Departments of Human Services and Corrections to adopt uniform “licensaing” and “programming”
rules. Chapter 2960 is divided into separate licensing and programming categories. Licensed programs
may apply to be certified to offer one or more kinds of programming according to parts 2960.0300 to
2960.0710. Many program residents have multiple problems including homel essness, chemica
dependency and severe emotiond disturbance and need multiple services such as trangtional services,
chemica dependency or menta hedlth trestment and correctiona servicesto meet their needs. Allowing
programs to be certified to offer one or more kinds of programming is necessary to meet the
requirements of Laws 1995, Chapter 226, Article 3, section 60, subdivison 1, that require rulesto be
developed which will enable “facilities to provide gppropriate services to juveniles with sngle or multiple
problems’.

The Process of Developing the Umbrella Rule

The process for devel oping and adopting the proposed rules, Chapter 2960 [the so-cdled “Umbrdla’
rule] has been going on since the rule was authorized by the legidature in 1995. Laws of Minnesota,
1995, Chapter 226, Article 3, section 60, required that the commissoners of the Departments of
Human Services and Corrections put together an advisory committee and develop a rule governing the
licensure of facilities that provide out of home care for children. The 1995 legidation was based upon
recommendations contained in a 1994 report issued by the Task Force on Juvenile Programming,
Evauation, and Planning. The 1995 legidation was authored by task force members Senator Jane
Ranum and Representative Mary Murphy.

In 1995 a committee of providers and experts about caring for children in out of home care was
convened to help develop the rule. The committee was caled the “ Core Group”. Over asix month
period the Core Group produced an outline of the rule and made recommendations about possible
rules. It was decided to develop arule without reliance on the rule outline developed by the Core
Group.

The commissioners of DHS and DOC appointed the co-chairs for the advisory committee, who in turn
were to appoint advisory committee members, under the requirements of Laws 1995, Chapter 226
Article 3, section 60, subdivison 3. The advisory committee was initidly comprised of over 30
members who were broadly representative of the population of the state. Criticism of the makeup of
the committee led to a subsequent appointment of additional members some of whom were foster
parents or persons who were more representative of the racia and ethnic characteristics of the children
inresdentid care in licensed facilities. The departments used an advisory committee made up of over 60
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people, who broadly represented Minnesota’ s geographic areas, professiond interests and ethnic
diversity, to develop adraft rule during 1996 and 1997. The members of the committee included the
parents of children who had been in residentid programs, expert professionds, trade group
representatives and persons with substantial experience providing resdentid care and servicesto
children in both DOC and DHS licensed programs. The advisory committee divided into sub-
committees and task forces to sort through policy questions and provide input into the devel opment of
parts of the rule. Department staff put together a series of drafts of the rule which were discussed by the
advisory committee over a period of severd months. The advisory committee discussion and review
process resulted in a draft rule which included the mgjor parts of the proposed rule.

During the summer and fal of 1997 the departments sought comments from the public on the draft rule
by sponsoring a series of meetings around the state. Meetings were held in Marshdl, Mankato, St.
Cloud, Rochester, Duluth, Bemidji and at severa locations in the metropolitan area. The departments
scheduled meetings in each city during both the evening and day time hours, to foster the participation of
interested citizens as well as care and treatment professionds.

The departments aso sought comments from communities of color, by contacting the Council on Asan
Pecific Minnesotans, Council on Black Minnesotans, Chicano-Latino People Affairs Council, and
Indian Affairs Council to arrange meetings and seek advice about the rule. The departments worked
with community groups to set up community meetings to provide information to communities of color
which were scheduled in places and at times that were convenient for the public to attend and give
public comments.

Professional association and interest group reviewers, including the Minnesota Association of County
Socid Services Adminigrators, Rules Committee (MACSSA), Minnesota Association of Rule Eights
(MARE), Minnesota Council of Child Caring Agencies (MCCCA), North American Council on
Adoptable Children (NACAC) and representatives of foster care license holders have reviewed and
commented on drafts of the rule. They have commented about foster care and residentid facility care
and treatment services and rule requirements and the fiscd implications of those rule requirements for
license holders, residents and those that pay for the care and treatment.

An extensve review of the rule concerning the possible impact of the rule on county concerns has been
conducted by MACSSA. The Department of Human Services and MACSSA have a standing policy to
consult with each other about possible rules, especialy rules which may affect county socid services.
Since 1997, MACSSA hasinvited DHS & least yearly to discuss the rule and its fiscal implications for
counties because counties are a part of the system of care for children who need treatment and counties
pay for the care of an overwheming mgority of children cared for in resdentia programs.

The rule was redrafted on the basis of the community comments received and internd departmental

reviews of the rule. Policy differences between DHS and DOC were resolved during the review and
comment process. Rule parts regarding juvenile sex offender trestment were diminated from the rule as
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requested by DOC. Rule parts regarding “treatment foster care” were added to the rule in response to
direction from the legidature. Rule parts regarding “foster resdence’ settings we added to the rule as
requested by DHS.

ALTERNATIVE FORMAT

Upon request, this Statement of Need and Reasonableness can be made available in an dternative
format, such aslarge print, Braille, or audio tape. To make arequest, contact Robert Klukas at
Minnesota Department of Human Services, 444 Lafayette Road, St. Paul, MN, 55155-3816, or cdll
651-296-2794, or fax arequest to 651-297-3173. TTY users may cdl the Minnesota Relay Service
at 1-800-627-3529.

STATUTORY AUTHORITY

The proposed rules are required by laws adopted during the 1995 legidative sesson. Laws 1995,
Chapter 226, Article 3, section 60, requires the commissioners of corrections and human servicesto
jointly adopt licenang and programming rules for secure and nonsecure resdentid programs for children
and juveniles that they license. Laws 1995, Chapter 226, Article 3, section 51, requiresthe
commissioners of corrections and human services to jointly adopt licenang rules which require license
holders to have operating policiesfor the continued use of secure trestment placement. Laws 1995,
Chapter 226, Article 3, section 50, requires the commissioners of corrections and human servicesto
jointly amend licensing rules to alow residentid facilities to admit 18-and 19-year-old extended
jurisdiction juveniles [E1]] and to develop policies which would be gpproved by the commissoner
regarding separate programming and housing for residents based on the age of the resdents. Under
these laws, the Departments have the necessary statutory authority to adopt the proposed rules.

In addition to the rulemaking authority in Laws 1995, Chapter 226, Article 3, there are laws which
provided the statutory authority to adopt the existing licensing rules. DOC licensed programs are
governed by rules authorized by Minnesota Statutes, section 241.021, for programsin generd, and
Minnesota Statutes, section 242.32, subdivison 3, for secure programs. DHS licensed programs are
governed by rules authorized by Minnesota Statutes, sections 245A.03 and 245A.09, for programsin
genera; Minnesota Statutes, sections 245A.095, 245.484, 245.4882, 245.696 and 245.802,
subdivison 3, for menta hedth programs;, Minnesota Statutes, section 254A.10, for chemica
dependency programs, Minnesota Statutes, section 245A.16, for foster care; and Minnesota statutes,
sections 245A.095, subdivision 2, and 245A.22, for trangitiona services programs.

REGULATORY ANALYSS
“(1) adescription of the classes of per sons who probably will be affected by the proposed rule,

including classes that will bear the costs of the proposed rule and classes that will benefit from
the proposed rule”’
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Chapter 2960 sets standards for providers of residential care and treatment. These standards will affect
al children who receive or may receive licensed children’s or juvenile resdentia care or treetment and
their families. Programs licensed under Chapter 2960 provide residentid care and treatment to children
and juveniles who are placed in these programs as either delinquent or children in need of protection
and services [“CHIPS’ or “CHIPS kids'] by the courts, children placed in trestment programs by their
families, and children who place themselves in atreatment program. Chapter 2960 may aso affect the
child' s family, because the rule requires license holders to work with the resdent’ s family, if appropriate,
during trestment and to prepare the resident to return to the resdent’ sfamily and community after
daying in the resdentid program.

Chapter 2960 will dso affect the persons and entities that provide resdentia care or trestment and the
entities that pay the cost of care and treatment for children and juveniles. To the extent that the cost of
caring for children increases under this rule, the license holder will be affected by increased costs.
However, the license holder usually is compensated for increased cogts of doing business by converting
the cogt into increased charges which are billed to and paid for by those that buy the care from the
license holder. The cogt of care and trestment for children and juvenilesis usudly paid by counties and
funded by locd tax levies and grant money from State, federd or private sources. A smdl portion of
children’s trestment costs are paid for through non-public private means. Insurance and other private
payment arrangements pay for less than three percent of children in resdentid out of home care.

Children who need out of home care and trestment and their families will benefit mogt from the
proposed rule, because the rule sets standards for health and safety intended to protect the child and
sets program standards and requirements for outcomes of care and treatment intended to promote the
improved functioning of the child and the child's family. License holders who provide care and trestment
to children and their families under this rule will benefit from having a set of updated standards under this
rule which will alow the license holder to operate certified programs to treat children with multiple
problems. The indirect beneficiaries of rule requirements include the generd public, who will livein the
community with children and their families who have benefitted from treatment and care which is
intended to make the children and their families function better than they might function without care and
treatment.

“(2) the probable costs to the agency and to any other agency of the implementation and
enfor cement of the proposed rule and any anticipated effect on state revenues’

Implementation and enforcement of Chapter 2960 by DHS and DOC will result in both one-time
implementation costs and ongoing cost increases. The rule governs licensing of over 5,000 foster homes
and resdentid facilities. The license holders and their Saff as well asthe g&ff of the licensng agencies
will require training about the rule and the departments will need to produce written materid, including
copies of the rule, to support the training and to distribute for public information.
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Staff from DHS and DOC have estimated the one-time costs to implement the rule including costs for
training departmental staff, county licensing staff, and license holders. The Department of Corrections
has estimated that they will experience an initid training cost of gpproximatdy $25,000 to train
gpproximately 100 license holders about the rule. The Department of Human Services estimates that it
will cost gpproximately $30,000 to train gpproximately 550 county and private agency licensing
employees who will monitor gpproximately 5,200 foster care homes and to train approximately 150
license holders that will be monitored by DHS and licensed under therule,

Some license holders suggested that there may be aneed to trandate Chapter 2960 into one or more
languages. If the rule was trandated, it could cost somewhere between $50 and $100 per page,
depending on avariety of factorsincluding the specific language chosen and the time alowed to ddliver
the trand ated document, according to estimates from companies who have state master contracts to
provide trandation services. The ruleis goproximately one hundred single-spaced, typewritten pages
long. If the departments determine the need to trandate the rule, the cost of trandating the rule could be
between $5,000 and $10,000 per language.

Department of Human Services saff have estimated that Chapter 2960 will cost more to administer,
because it will result in the department licensing some foster homes as group residentid programs and It
is anticipated that DOC licensed programs will gpply to be certified to provide menta hedth and
chemical dependency trestment. The number of investigations of reports of matrestment will probably
aso increase, because the number of facilities the department will license or certify will increase. The
cost of one additiord licensor is estimated to be approximately $75,000 per year. The cost of an
additiond matreatment investigator is estimated to be approximately $75,000 per year.

The departments do not believe that other agencies will experience additiond costs to implement and
enforce the laws and rules they currently enforce in programs they currently license.

The Department of Human Services currently collects gpproximately $35,000 per year from license
fees, which are determined according to aformulain parts 9545.2000 to 9545.2040. The fees
collected are deposited directly into the Genera Fund. The Department of Human Services will collect
additiond license and certification fees from newly licensed or certified programs according to the
formula mentioned above. The Department of Human Services estimates that approximeately 50 new
programs will be licensed or certified under Chapter 2960 and that there will be a corresponding
increase in fees. The Department of Corrections does not collect alicense fee. There are no firm plans
to pursue achangein law nor a change in rules to bring about a uniform license fee for facilities licensed
under Chapter 2960. Therefore, the rule will not result in a change in revenue to the state, beyond the
added fees collected by DHS from parties who wish to be newly licensed as group resdentid facilities
and parties who wish to be newly certified to provide chemica dependency or menta hedlth treatment.

“(3) adetermination of whether there are less costly methods or lessintrusive methodsfor
achieving the purpose of the proposed rule’ and “ (4) a description of any alter native methods

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 6



for achieving the purpose of the proposed rule that were serioudly considered by the agency
and thereasons why they wereregeded in favor of the proposed rule’

The purpose of theruleisto license programs that provide residentid care for children in out of home
placement. The enabling legidation, Laws 1995, Chapter 226, Article 3, section 60, subdivision 1,
specificaly requires that the departments adopt rules. Therefore, the adoption of rulesto license
programs that provide resdential careisthe only method that meets the requirement of thisrule's
enabling legidation.

During the development of Chapter 2960 discussions were held with the Core Group about the
possibility of usng accreditation standards instead of rules or incorporating accreditation sandards into
the rule by reference as a subgtitute for carrying forward the standards of existing rulesinto Chapter
2960. Some licensed residentia programs are currently accredited. It was determined that
accreditation standards were not created to, nor are they intended to be used for rule standards.
Furthermore, the accreditation standards for accrediting children’s programs which were discussed
specifically sate that accreditation standards are not suitable for use as licensing rules and should not be
used as a subgtitute for licensing rules.

“(5) the probable costs of complying with the proposed rule’

The estimated costs of complying with the proposed rule are andyzed for those parts which are likely to
either increase or decrease the license holder’ s cost of rule compliance and for those parts which are
likely to increase the cogts to locd government. The change in the license holder’ s cost of complying
with the rule is andyzed on a part-by- part basis.

The departments sent out a cost survey to license holders in 1999 to determine the fisca impact of the
rule on licensed programs. The results of that survey are not included in this estimate of the probable
cogts of complying with the proposed rule. The results of that survey are of little use to determine the
cost of therule asit is proposed for adoption, because the rule has been changed significantly since
1999. In addition the survey had a disgppointingly low number [13] of responses from license holders,
and many of the license holders who responded exhibited significant misapprehension about the
intended purpose of some rule requirements or misunderstood the effect of therule. In the time since
the cost survey was sent out, some license holders made changes to their practices in response to other
law changes, and some license holders made program changes that would fit the proposed rule before
the rule was proposed, S0 it is not reasonable to attribute the changes to arule which is not in effect.

PART S 2960.0010 TO 2960.0220
Part 2960.0050, subpart 3, item A. The license holder must give the resident a written copy of

the resident’ s basic rights infor mation and explain to the resident in a language that the resident
can understand, if the resident is incapable of understanding the written basic rights documents,
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information about the resident's rightsrelated to the resident's care in the licensed facility within
24 hours of admission.

Cost analysis.

Beginning in 2004 when theruleis effective, facilitieswill haveto create or redraft thewritten
material they givetoresdentsat thetimetheresident isadmitted to the program. Many
facilities already have a written facility handbook which is given to resdentsat admission,
including DOC licensed facilitieswho must provide either a written copy of facility rules and
information about program activities and options or an oral explanation of the information,
accor ding to part 2930.3100. Part 9545.1005 requir es license holder swho provide residential
mental health treatment to children with severe emotional disturbanceto give written rules of
conduct to facility residents. However, some types of facilities do not have a handbook. The
initial cost of preparing theinformation about resdent rights and the ongoing cost of updating
the information about rightsis not known.

The departments do not know how many facilities provide handbooksto residents at
admission. It isdifficult to estimate the number of facilitiesthat will need to either revise their
resident handbook or create aresident handbook for thefirst time, beginning in 2004 when
theruleiseffective.

Thisitem also contains a requirement that the license holder must provide the basic rights
information in a language that the resident can under stand. The departments do not have
reliable data on the number of resdentsin out of home placement who can not under stand
either written or spoken English. An unknown number of facility resdentswill not under stand
spoken or written English which will requirethelicense holder to employ an interpreter or
trandator to interpret documentsinto a language the resident will understand. License holders
can satisfy the requirement by using facility staff asan interpreter or by employing or
contracting with other personsto provideinterpreter services. Because neither the number of
residentswho will need interpreter services nor the number of facilitieswho have multilingual
staff isknown, the costs of interpretation can not berdiably estimated.

Part 2960.0080, subpart 7, item D. cultural sensitivity, including the provision of interpreters
and English language skill development to meet the needs of facility residents as required by
Minnesota Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, paragraph (2), clause

(V).

Cost analysis:

Therequirements of the enabling legidation for Chapter 2960 indicate that interpreters
should be provided as needed and also that facilities should assist residentsto get help if the
resident needsto develop English language skills. The departments have been assured by a
representative of the Minnesota Council of Child Caring Agenciesthat children in treatment
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programs are now getting the trandation services they need, because it would not be possible
for thetreatment program to providetreatment to a resdent with whom they could not
communicate. While thisrequirement isa new requirement in rule, facilities are already
providing the service, so the departments do not anticipate a large cost increase as a result of
complying with thisrequirement. Asnoted above in the discussion of the requirement for

inter pretation in part 2960.0050, subpart 3, item A, the departments do not have reliable

infor mation about the number of resdentswho need interpreter and trandation services, nor
do the departments have complete infor mation about the interpreter and trandation resour ces
available now in programs.

The departments anticipate that there are moreresdents who will need help to develop their
English language sKills, than there are residentswho will need interpreter and trandation
services. Local school districts commonly help students develop their English language sKills.
Many studentsin residential programs have individual education plans which include
information about whether the sudent needs to develop English language skills. Those
studentsin residential programs are already getting help to develop their English language
skillsasa part of their education program. The exact number of facility residents who will
need help to develop their English language skills beyond the help that is provided asa part of
theresdent’s education program isnot known.

Whileit isnot possible to determine the costs of meeting the requirementsof thisitem

because the number of residentswho need the serviceis not known, the departments
anticipate that these needs ar e already being met, but the extent to which residents needsare
already met isnot known.

Part 2960.0080, subpart 13, item B._an appropriate sized, clean, fire-retardant mattress and two
sheets or one sheet and clean mattress cover and sufficient clean blankets to provide comfort
under existing temperature conditions, and one pillow and one pillowcase that is anti-allergenic,
if required, to meet a resident's health care needs.

Cost analysis:

It isestimated that not all programs licensed by DHS have fire-retar dant mattresses. The cost
of afireretardant mattress which is not made with polyurethane, is about $300. Programs
licensed by DOC arerequired to havefire retardant mattresses accor ding to part 2930.4700,
subpart 2. The exact number of mattressesthat will need to be purchased to meet therule
requirement isnot known, so thetotal cost of complying with this requirement isnot known.

DETENTION

Part 2960.0240, subpart 4, item B, subitem (1). Saff employed in a long-term secure detention
facility and in an eight-day temporary holdover facility must complete at least 24 hours of
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orientation training before working alone with residents. Other staff and vol unteers must
compl ete orientation consistent with their responsibilities.

Cost analysis.

The proposed rulerepresents a decrease in the hours of mandatory orientation training from
40 hoursrequired under existing rulesto 24 hours as noted above. This rule change will
reduce training requirements by 16 hours per year, per new employee who requires
orientation training. Thisrule change affects thirteen long term detention centers. The exact
number of new employees per year who will require orientation training, beginning when the
ruleiseffectivein 2004 is not known.

SECURE PROGRAMS

The proposed standardswill have no fiscal impact if adopted.
CHEMICAL DEPENDENCY TREATMENT

The proposed standar dswill have no fiscal impact if adopted.
TRANSITIONAL SERVICES

Currently trangtional services programsarelicensed by DHS under parts 9545.1400 to
9545.1480, which aretherulesintended to be used to license group homes. Because
transtional programsare not intended to carefor the clientswho are cared for in group homes
and the clients do not require the supervision of group homeresidents, amoreor less
standard set of variances from group home licensing rule requirements are granted to
trangtional services programs. The development of Chapter 2960 presented an opportunity to
draft a set of ruleswhich are appropriatefor licensng transitional services programs.

While the requirements of part 2960.0500 ar e the same as the requirements imposed by the
existing rules now used to license transitional services, the rules may be considered “new”,
even though the requirements ar e the same as existing licensing requirements. Care was
taken to create a licensing rule which did not increase the oper ating costs of transitional
Services programs.

The proposed standardsin part 2960.0500 will have no fiscal impact on the operation of
trangtional services programsif adopted.

SHELTER CARE SERVICES

The proposed standardswill have no fiscal impact if adopted.
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CORRECTIONAL PROGRAMS
The proposed standardswill have no fiscal impact if adopted.
MENTAL HEALTH TREATMENT FOR SEVERE EMOTIONAL DISTURBANCE

The proposed standardswill have no fiscal impact if adopted.
RESTRICTIVE PROCEDURES

The proposed standardswill have no fiscal impact if adopted.
FOSTER CARE

The probable costs of complying with the proposed foster carerule governing licensure of
Foster Family Settings, Foster Residence Settings and Additional Requirementsfor
Treatment Foster Care, parts 2960.3000 to 2960.3340

In 2001, county social service agencies spent $84 million on child foster care. The proposed
rule updates existing licensing standar ds and regulations. Wherever possible, current
practice has been incorporated into thisrule. It isanticipated that implementation and

enfor cement of this proposed rule would have a neutral cost effect on agencies and state
revenues. The Federal TitlelV-E program of the Social Security Act requiresfoster careto
meet license rule standardsto be eligible for federal funds.

Theestimated cost of complying with the proposed ruleisanalyzed for those partsthat are
likely to either increase or decreasethe license holder’s cost of rule compliance and for those
partswhich arelikely to increase or decrease the cost to local governments. Sections of the
rule not itemized in thisreport are considered to have a no cost effect. Thisreport analyzes
the cost of compliance for license holders, child placing agencies and county social service
agencies.

2960.3030 CAPACITY LIMITS

Subpart 1. Maximum foster children allowed. A foster home must have no more than six
foster children. The maximum number of children allowed in a homeis eight, including the
foster parent’s own children. The foster family must maintain a ratio of one adult for each
five children.

Subpart 2: Capacity limits. The capacity limitsin items A to C apply to foster homes.
A. A foster home must have no more than three children who are under two years of age or
who are non-ambulatory, unless the license holder maintains a ratio of at least one adult
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present when children are present for every three children under two years of age or non-
ambulatory children present.

B. A foster home must have no more than four foster children at onetime if any of the
children have severe or profound mental retardation, have severe emotional
disturbance or are a medical technology assisted person; or

C. Thenumber of foster children a foster home may accept must be limited based on the
factorsin sub items (1) to (5):

(1) thelicense holder’s ability to supervise, considering the adult to child ratio in the home;
(2) thelicense holder’straining, experience, and skillsrelated to child care;

(3) thestructural characteristics of the home;

(4) thelicense holder’sability to assist children in the home during emergencies; and

(5) thecharacteristics of the foster children, including age, disability, and emotional
problems.

Subpart 3. Exceptionsto capacity limits A variance may be granted to allow up to eight
foster children in addition to the license holder’s own children if the conditionsin items A to

E are met:

A. placement is necessary to keep a sibling group together, or is necessary because the
foster child was formerly living in the home and it would be in the child’s best interest
to be placed there again;

B . thereisnorisk of harm to the children currently in the home;
the structure characteristics of the home, including sleeping space, can accommodate the
additional foster children; and;
the home remainsin compliance with applicable zoning, health, fire and building codes: and
the statement of intended use states the conditions for the exception to capacity limits and
explains how the license holder will maintain a ratio of adultsto children which ensures
the safety and appropriate supervision of all the child in the foster home.

Cost Analysis:

Thecurrent rule allows a family foster hometo be licensed to a maximum capacity of 10
children. (see part 9545.0240) There are approximately 79 current family foster homes that
are currently licensed for a capacity of eight or more.

This change to a maximum capacity of eight children should not require any child currently
placed in afoster hometo be moved to a different foster home. In subpart 3, item A of the
proposed rule an exception to capacity limitsisallowed for a child who has previoudy lived
with thefoster family. Considering this exception, this capacity change should not affect a
placement in any current foster home.
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Although there are 79 child foster homesthat are currently licensed for a capacity of eight or
mor e children, data is not available on how many of these homes maintain eight or more
placements nor isdata available about how many of these homes care for sibling groups.

After theimplementation of the proposed rule, the capacity for a child foster home license will
be six foster children unlessthe exceptionsin subpart 3 arereevant. Child foster homesthat
wish to maintain alicense for seven children or morewould need to apply for a group
residential license and would be licensed under proposed parts 2960.0010 to 2960.0220.
Minimal standards of a group residential license should not require any physical changesto
the home, if the home currently has adequate bedroom and living space for seven or more
children. The additional requirementsfor a group family resdential license would be
adminigtrative, such astherequirementsto develop and maintain program policiesfor
admission, program outcome, measur ements and evaluation.

The local county social service agency or private child-placing agency currently licenses
family foster homesto care for a maximum capacity of 10 children. Group residential licenses
areadministered by the state. The changein capacity standards will shift administrative cost
of licensure from the county social service agency or private child-placing agency to the state
for those homesthat choose to maintain a licensed capacity for morethan seven unrelated
children.

Thedaily per diem for children placed in facilities licensed as group residential would be
established in a host county contract. A home licensed under parts 2960.0010 to 2960.0220,
could continue an affiliation with a private foster care agency for support services and the fees
for this service could be built into the host county contract. Thiswould allow for a county
social service agency to negotiate a rate of payment with foster homeslicensed for morethan
sx children. Thiscould be a cost neutral effect or could allow for a more creative approach in
offering servicesto meet children’s needs.

2960.3040 FOSTER HOME PHYSICAL ENVIRONMENT.

Subpart 2. Sleeping space. A foster child must be provided with a separate bed suitable size
for the child, except that two siblings of the same sex may share a double bed. A foster child
must not be assigned sleeping space in a building, apartment, trailer, or other structure that
is separated from the foster family home or in an unfinished attic, an unfinished basement, or
a hall, or any other room that is normally used for purposes other than sleeping. Bedrooms
that are used by foster children must have two exits.

Cost Analysis:

The current child foster carerule doesnot establish a standard for bedroom spacefor foster
children. Thisstandard in the proposed rule could require some child foster care providersto
make physical changesin their home to provide bedroom space. Estimating the cost of the
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rulewould require a physical survey of all foster homes. Conducting a survey of the physical
characteristics of over 5000 foster homesisnot practical. It islikely that few foster homes
would experience a remodeling cost or have to change their operation to comply with this
requirement. Most foster homes carefor children in typical homeswith standard bedrooms.

2960.3060 LICENSE HOLDER QUALIFICATIONS

Subpart 3. Personal characteristics of applicants.

B. Theapplicant and household members must provide a signed statement which indicates
that they are receiving all necessary medical care and are physically able to care for foster
children and indicate any limitations

Cost Analysis:

Thecurrent child foster carerule requiresnew applicants, and all household members, to
provide a statement from a medical doctor that the applicant isreceiving all needed medical
careand isableto physically carefor children. (see part 9545.0140) The proposed rule allows
the applicant or household member to provide a signed statement about their physical health
rather than requiring of a doctor’svigt. Thischangewould likely result in a cost saving to the
applicant.

ADDITIONAL REQUIREMENTS FOR FOSTER RESIDENCE SETTINGS

2960.3200 ADDITIONAL REQUIREMENTS FOR FOSTER RESIDENCE SETTINGS
LICENSE HOLDERS

2960.3210 STAFF TRAINING REQUIREMENTS

2960.3220 STAFF PATTERNS AND PERSONNEL POLICIES

2960.3230 COMMUNICATION AND DOCUMENTATION

Cost Analysis:

Thereareover 200 current foster home license holders, who do not reside at the same
address asthelicensed foster home. These homes are owned and operated by cor porations,
partnershipsor individuals. Most of these homes have shift staff or employ house-parentsto
provide care and supervision for the child placed in the home. These homesare licensed
under the current family foster carerule (see part 9545.0010 to 9545.0260) because they have
aresdential capacity of lessthan 10. Most of these homes are licensed for a maximum
capacity of four or fiveto serve children with developmental disabilities.

Currently these homes ar e licensed by county social service agencies. The proposed rulefor

foster residence settingswill not cause any changein cost to local county social service
agencies.
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ADDITIONAL REQUIREMENTSFOR FOSTER FAMILY SETTING THAT OFFER
TREATMENT FOSTER CARE SERVICES

2960.3300 Additional requirements.

Subpart 1. Foster family setting requirements. A foster family setting license holder, who
offers treatment foster care services must meet the requirements of parts 2960.3300 to
2960.3340 in addition to the requirements of parts 2960.3000 to 2960.3100.

Cost Analysis:

Minnesota Statutes, section 256.01 subdivision 2, clause (25), authorized the development of
treatment foster care standards. These standar ds wer e developed by a wor kgroup that
included representatives from county social service agencies, private social service agencies
and foster parents. Theworkgroup used the program standards from the Foster Family-based
Treatment Association as a program model.

Therearecurrently nine private child-placing agencies that offer a treatment foster care
program. Lessthan five county social service agencies offer atreatment foster care program.
Thereareover 1400 Minnesota familiesthat are licensed asfoster parentswith private child-
placing agencies. Private child-placing agencieswould license a family asa foster family to:
adopt a Minnesota waiting child through an adoption program between a public and private
agency, or to providecrissnursery care, or thefoster family is providing treatment foster
care. About 722 of the 1436 Minnesota families licensed asfoster parents by a private child-
placing agency areinvolved in atreatment foster care program. The exact number of
treatment foster homesin Minnesota is unknown.

Treatment foster care programs have been offered in Minnesota by private and public
agenciesfor approximately 20 years. Some of the agencies who offer treatment foster care
currently follow the program standards and ar e accredited by the Foster Family-based
Treatment Association. Treatment foster care provider swho now follow the program
standar ds of the Foster Family-based Treatment Association should not experience an
increasein costs resulting from following the treatment foster care standardsin theserule
parts. County social service agencies pay the private agencies an administrative fee for the
treatment support servicesthey provideto a treatment foster home licensed by a private
child-placing agency.

The average cost per day for a child in foster careis$36. In 2001, thetotal cost of child

foster carewas $82 million. Child foster careispaid by county social service, with a portion of
the cost reimbursed by the federal government through the Federal Title I V-E program of the
Social Security Act. When a county social service agency placesa child with a private foster
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car e agency offering treatment foster care services, the county agency paysthe foster family
the maintenance and difficulty of careratesin the same manner the county agency would pay
any child foster home.

The county will also pay the private foster care agency an administrative ratethat isbased on
anegotiated rate under a host county contract. Thisadministrative rate variesfrom an
average of $22 a day for basic treatment foster care servicesto an average of $40 a day for a
treatment foster care program offered as an alternative to residential treatment. Counties
may receive a portion of the administrative rate paid to the private foster care agency, aswell
as the maintenance and difficulty of carerate paid to the foster parent, reimbursement by the
Federal TitlelV-E program of the Social Security Act for digible children.

This proposed rule section represents thefirst standardization of treatment foster carein
Minnesota. It isnot possibleto calculate how many of these current child foster care homes
licensed by private child-placing agencies or public social service agenciesreceive and
provide services equivalent to the standar ds proposed in rule parts 2960.3300 to 2960.3340.

2960.3310 ADMISSION, TREATMENT AND DISCHARGE

Subpart 1 Generally. Treatment foster care services children and youth whose special needs
would place them at risk of placement in more restrictive residential settings such as hospital,
psychiatric centers, corrections facilities or residential treatment programs.

Subpart 2. Admission. Admission to a treatment foster care home must meet the requirements
of items A and B.

A. Admission to a treatment foster care program is based on the recommendations of a
licensed professional, who is qualified to direct treatment and familiar with the child's
individual needs. The recommendation must be based on a diagnostic evaluation and
recognize the reasons the child is at risk for placement in a more restrictive residential
setting. The recommendation must identify behavioral concernsto be addressed in a
treatment plan.

B. Upon admission to a treatment foster care placement, a treatment team must be
established for the child. Members of the treatment team are parents, treatment foster care
parents, county case manager, licensed professional directing treatment, treatment foster care
social worker, and other persons identified by the team who are needed to develop and execute
a comprehensive treatment plan.

Subpart 3. Treatment. The child’streatment plan must be developed within 10 days of
admission and meet the requirementsin items A to D.

A. Thetreatment goalsin the treatment plan must address the child’ s needs as determined
by a licensed professional directing treatment. The treatment plan must be consistent with
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the placement plansin Minnesota Statutes, section 260C.212 or the case plan in Minnesota
Statutes, section 260B.198, subdivision 5, or service plan in Minnesota Statutes, section
256B.092. The child s treatment goals must be measurable and identify desired treatment
outcomes. Treatment foster parents shall document daily observations of the desired
treatment outcomes.

B. Thetreatment plan must identify treatment strategies to be used by the treatment foster
parents with the children.

C. Theplan must identify specific supports and services the treatment foster parentswill use
with the child. Substitute and respite care services must be addressed in the plan.

D. Thetreatment team must develop the treatment plan and meet the following
requirements:

1. Thetreatment foster care social worker shall lead the development and documentation of
the treatment plan.

2. Thetreatment plan must be reviewed and evaluated every thirty days by the treatment
foster parents and the treatment foster care social worker.

3. Thetreatment team must reassess the treatment plan every 90 days. The treatment team
must report the child’s progressin attaining treatment goals, and update the treatment goals
as appropriate. A licensed professional directing the treatment, who must be familiar with
the child’ sindividual needs, must review the child’ s treatment plan and consider the child’'s
progress towards meeting treatment goals, and provide recommendations about the treatment
plan to the treatment team.

Subpart 4. Discharge. Thetreatment plan must define outcomes and goals that the child
needs to meet for discharge from treatment foster care. The unplanned discharge of a child
must follow part 2960.3080, subpart 11. If an unplanned discharge is by the request of the
treatment foster parents, the treatment foster care licensing agency shall review and evaluate
the treatment foster parent’s skill to determine if the treatment foster parents and staff had
the appropriate skillsto care for the discharged child.

Cost Analysis:

Admission into treatment foster care. Currently no uniform standards of practice exist in
Minnesota for treatment foster care. Admission into treatment foster careisoften based on
the availability of a foster home, and not on the needs of the child. These standards limit the
use of treatment foster careto children who areat risk of placement in a morerestrictive
residential settings such as hospitals, psychiatric centers, correctionsfacilities or residential
treatment programs and require the recommendation of a licensed professional. Creating
licensing rule standards for admission will prioritize the service of treatment foster care, so
that it would be morelikely available for the most needy children. The creation of admission
standards could result in areduction of treatment foster care cost or dow the growth of costs
for county social service agencies.
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Thetreatment foster care professionalsthat arerequired by these ssandardsare currently
available. These standards should not represent additional cost. Treatment foster care social
wor kers are employed by private social service agencies licensed by the state of Minnesota
under parts 9545.0755 to 9545.0845. These private social service agencies support their
treatment foster care program through the administrative fees paid by county social service
agencies placing children in treatment foster homes.

Usually county social worker s have access to licensed professionals who can makethe
admission recommendationsfor treatment foster care. County social service workerswho
function as case manager in a placement are responsible to coor dinate a complete assessment
regar ding the child’s needs, and thisinvolvement by a licensed professional would not
typically represent additional cost. The creation of admission standardsthat includethe
recommendation of a licensed professional could result in areduction of treatment foster care
cost or dow the growth of costsfor county social service agencies.

Treatment Plan: Treatment plans are common practice and recognized as a fundamental
element of treatment foster carein the program standards of the National Family-based
Treatment Association. Each plan should be an individualized treatment plan for the child.
Theimplementation of the plan should not result in any cost increase.

Currently it iscommon practicein Minnesota for treatment foster care plansto be written and
reviewed every 90 days. It isnot common practice for alicensed professional’ s treatment
recommendationsto be addressedin the plan. Some treatment foster car e agencies may
choose to have licensed professionals, but thiswould not be mandatory. Most often children
who requirethislevel of carewould have a licensed professional involved in the child’'s
treatment. Thisrulerequirement directsthetreatment team to work together on specific,
measur able treatment outcomes. Theinclusion of a licensed professional in the treatment
team should not represent an increasein cost, because children in foster careare digible for
medical assistance, and are usually already receiving these services.

Discharge Plan: Without practice standar ds, discharge planning in treatment foster care
agencies has significantly varied throughout the state. Thisstandard requiresthat goals
identify the children’streatment needs, and define outcomes. At thistime, a child may enter
treatment foster care, and remain in treatment foster careindefinitely. The creation of
dischar ge standardsthat include treatment goals and outcomes could result in a reduction of
treatment foster care cost or ow the growth of costsfor county social service agencies.

2960.3320 TREATMENT FOSTER CARE REQUIREMENTS

Subp.l. Treatment foster care provider qualifications: In addition to the qualification
set forth in parts 2960.3000 to 2960.3230, treatment foster parents must:
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A. Have previously been licensed as a foster parent or have equivalent
experiencefor at least 2 years;

B. Beableto carry out the treatment plan in the foster home;

C. Ensurethat the foster family are willing to accept children who need this
level of service and are able to accept the increased involvement and supervision of treatment
foster care;

D. Ensurethat the foster family are able to work as part of a treatment team to
implement in- home treatment strategies and document the child’' s progress, as defined by the
treatment plan and team; and

E. Have the commitment to work with the child, parent, and treatment team to
set and implement strategies, which define outcomes that enable the child to livein the
treatment foster home.

Subp. 2. Intended use. The statement of intended use required by part 2960.3000,
subpart 4, must indicate that the foster home will be used as a treatment foster care home.
The commissioner must deem the foster home to be a treatment foster care home and consider
information from the license holder’ s statement of intended use in the home study.

Cost Analysis:

Currently no uniform standards of practice exist in Minnesota for treatment foster care;
therefore standardsfor treatment foster care parentsvary. Sometreatment foster care
agencies may have developed provider standards. The proposed qualificationsin thisruleare
minimal, and should not increase the cost of the program.

2960.3330 TREATMENT FOSTER CARE TRAINING
Subp. 1. Initial training required. Each treatment foster parent must complete
training requirementsin items A to C.

A. The treatment foster care social worker in partnership with the treatment
foster parents shall write a professional development plan for the treatment foster parent
which isbased on the training needs of the treatment parents and the child’ sindividual
treatment plan requirements.

B. Each treatment foster care parent person must complete 30 hours of primary
skill development training prior to accepting a treatment foster care placement. Content of
thistraining must be about at least the following topics: grief and loss, attachment,
behavioral intervention, child development, discipline, dynamics of child abuse, children’s
mental health, substance abuse, cultural competency, treatment plan development and
documentation, relationship building with primary families and the role of medication in
treatment.

C. Maintain first aid and cardiopulmonary resuscitation [CPR] certification.

Subp. 2. Annual training required. Each treatment foster parent must complete 18
hours of annual training.
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A. Annual training must be competency-based and emphasi ze skill
development needed by the foster parent to care for the individual child
placed in the home.

B. Thetraining may be in various formats, including in-home training
provided by treatment professionals, or group presentations, or in-service training approved
by the placing or licensing agency.

Subp. 3. Exemption. Foster parentswho provide treatment foster care and meet the
training requirements of this part are exempt from the training requirements of parts
2960.3070 and 2960.3210.

Cost Analysis

Thetraining standards ar e consistent with the program standards from the Foster Family-
based Treatment Association. Treatment foster care agencies have established orientation
and training programsfor their providers. Thisstandard should not result in a cost increase
for any of the stakeholders.

2960.3340 TREATMENT FOSTER HOME CAPACITY

Subp 1. Treatment foster home capacity. The total number of treatment foster care
children placed in one home shall not exceed two unless a variance is granted under subpart
3 for special circumstances. At no time shall a foster home exceed the capacity limitsin part
2960.3030.

Subp. 2. Continuing care. A treatment foster home may continue to provide care for a
child after the child has attained the child’ s treatment goals to support the permanency goals
in the child’s case plan.

Subp. 3. Capacity limit variance. The capacity variance conditions must ensure that
the foster home will meet the individual treatment needs of the children in care and address
specific vulnerabilities that may occur when children are placed together. The variance must
identify added support services that will be offered to the treatment foster family to meet the
needs of each child in the home and tell how the additional support services can be obtained.
A variance granted to treatment foster care parents must also meet the requirement in part
2960.3020, subpart 9. A variance may be granted to allow the capacity of a treatment foster
home to exceed 2 children, if one of the following special circumstances apply:

A. Thereisa need to place a sibling group together in the foster home;

B. To keep the child in the child’'s home community; or

C. To place a child with foster parents with which the child had been
previously placed

Cost Analysis:

The capacity limitsin thisrule represent a significant change in treatment foster carein
Minnesota. A capacity limit of two is consistent with program standar ds of the National
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Family-based Treatment Association and isuniform with treatment foster care practicein
other states.

Thisrule develops standardsfor admission, treatment and discharge for treatment foster
care. Because no admission, treatment or discharge standards currently exist, it isnot
reliable to compare the number of children currently in treatment foster careto those who
would be served by a treatment foster care program that has uniform standards. The
treatment foster care agencies have suggested that to limit each home to two children will be
extremely costly, and therewill not be sufficient foster homesto meet thisneed. However,
this concern does not adequately consider the effect of the admission, treatment, and
discharge standards of thisrule on the number of children who will qualify for admission to
treatment foster care homes. The children served in treatment foster caretoday are not
screened by a standard to determineif they need treatment foster care. Treatment foster care
isdesigned by the standar ds of the National Family-based Treatment Association to bean
alternativeto a morerestrictive setting and not an alter nativeto family foster care.

From data available from the Minnesota Department of Human Services Licensing Division,
about 722 Minnesota families are licensed asfoster parents by the private child-placing
agency that offersatreatment foster careprogram. Thelicensing capacity of these 722
homestotals 1,925 beds. The present average license capacity of each home can be
estimated at 2.6 beds. Setting a maximum license capacity at 2 bedswill have an insignificant
impact on treatment foster care cost and availability.

“(6) an assessment of any differences between the proposed rule and existing federal
regulations and a specific analysis of the need for and reasonableness of each difference’

The proposed rules govern the licensure and certification of residential settingsfor children
and juveniles. Thereare no federal regulations governing the licensure and certification of
residential settingsfor children and juveniles. Chapter 2960 does not differ from federal
regulationsregarding thelicensure and certification of residential settingsfor children and
juveniles because the federal gover nment does not license and certify residential settingsfor
children and juvenilesand there are no federal regulationsthat govern thelicensure and
certification of resdential settingsfor children and juveniles.

I nconsistency with or duplication of federal regulationsis prohibited by Minnesota Statutes,
section 245A.09, subdivision 1. Chapter 2960 complieswith Minnesota Statutes, section
245A.09,

subdivision 1.

COMMISSIONER OF FINANCE REVIEW OF CHARGES
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Thereview of rules by the commissioner of finance which isrequired by Minnesota Statutes,
sections 14.131 and 16A.1285, does not apply the proposed rules because Chapter 2960 does
not set or adjust feesor charges.

PERFORMANCE-BASED RULES

While developing Chapter 2960, the departments considered and implemented performance
based standar ds which emphasize superior achievement in meeting the agency’ sregulatory
objectives and allowed the license holder the appropriate flexibility in meeting the agency’s
regulatory objectives.

Some standar ds, which are minimum standar ds intended to protect the health and safety of the
residents of programslicensed by thisrule, are carried forward into Chapter 2960 from
existing ruleswhich license residential programsfor children and juveniles. Somerule
standards are taken from statutesthat set standardsfor care and these standar ds specify
what a facility must do, or requirethat persons employed by the license holder have certain
qualifications, such asrequirementsthat facility employees have background checksor that
employees have professional licenses or credentials.

The rulemaking process began because the departments wanted license holdersto have the
flexibility to provide multiple program servicesto children and juvenileswho had multiple
problems. Laws 1995, Chapter 226, Article 3, section 60 allows the departmentsto license and
certify programsto addressthe varied problems of theresdentsat the facility. Granting
multiple certificationsto an entity licensed by either department isa unique feature of this
rule.

In several instances throughout the rule the departments allow the license holder to determine

how to meet goals specified by therule.

. In part 2960.0040 the license holder is granted flexibility to deter mine what kind of
program the license holder will operate.
In part 2960.0050, subpart 2, the license holder is allowed flexibility to develop policies
and proceduresto meet the requirements of subpart 1.
In part 2960.0060, the license holder is given broad flexibility to meet the goals and
produce the outcomes established in thispart. In subpart 1 the license holder is
allowed flexibility to create policies and proceduresthat meet the desired outcome. In
subpart 6 thelicense holder isalso given flexibility to meet the specified goals of
representing the interests of the community.
In areas such as employeetraining and orientation, the license holder isrequired to
provide certain basic information to employees and allowed to deter mine what
additional training isappropriate for license holder’s employees.

ADDITIONAL NOTICE
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Thedepartments Notice Plan includes giving notice required by statute. We will mail the
rules and Notice of Hearing to everyone who requested a copy of the notice and therule. We
will mail a copy of the notice to everyone who hasregistered to be on the departments
rulemaking mailing list under Minnesota Statutes, section 14.14, subdivison 1a. Wewill also
give noticeto the Legidature per Minnesota Statutes, section 14.116. We will give a copy of
the notice and rule and an excer pt from the Statement of Need and Reasonableness about the
fiscal impact of theruleto the chair of every county board in Minnesota, according to
Minnesota Statutes, section 256E.05, subd. 3, (c).

In addition to the notice required by law the department will send a copy of the Notice of
Hearing:
members of the rule advisory committee and personswho are on the mailing lists for
the advisory committee meetings;
per sons and groups who are known to advocate for facility resdentsand their families,
Minnesota Disability Law Center;
persons who attended an informational meeting about therule during therule
development processthat signed in at the meeting using a legible name and addr ess;
per sonswho contacted the department and asked to be notified about the adoption
Chapter 2960 when it goesto hearing;
Minnesota Association of Community Corrections Act Counties,
Minnesota Association of County Probation Officers;
State and county probation officers,
Public defenders;
Association of Minnesota Counties,
Members of the Minnesota Association of County Social Services Administrators,
Rules Sub-committeg;
Minnesota Foster Parent Association;
Per sons and entities [approximately 100] currently licensed by the Minnesota
Department of Correction to provide detention, treatment and other residential careto
juveniles and extended jurisdiction juveniles,
Persons and entities[morethan 100] currently licensed by the Minnesota Department
of Human Servicesto provide resdential care and treatment to children, juvenilesand
extended jurisdiction juveniles;
Persons and entities [46] currently licensed by the Department of Human Services as
child placing agencies, who place children in foster care;
County licensor s [approximately 650] who license foster care homes and other home-
based care;
The Minnesota Council of Child Caring Agencies,
The Association for Residential Resour cesin Minnesota;
The Minnesota Association of Rule Eights[DHS-licensed group home operator 5.
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LIST OF WITNESSES

If theserules go to a public hearing, the departments anticipate having the following

witnesses testify in support of the need for and reasonableness of therules:

1. Ms. Theresa Meinholz Gray, Assistant Attorney General, will introduce the
exhibits and testify about legal mattersrelated to the proposed rule which arise
during the hearing.

2. Mr. Larry Burzinski will testify about rulesfor programs currently licensed by
DHS.

3. Mr. David Johnson will testify about rulesfor programs currently licensed by
DOC.

4, Mr. Robert Klukaswill testify about the rulemaking process.

Other department staff will be available at the hearing to answer questions about program
areasduring the hearing. No outside expertswill be employed by the departmentsto testify at
the hearing.

RULE-BY-RULE ANALYSIS

Proposed Permanent Rules Governing the Licensure and Certification of Residential
Treatment and Detention Facilities, and Family Foster Homesfor Children and Juveniles

PART S 2960.0010 to 2960.0120

2960.0010 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Thissubpart isnecessary to advise interested per sons of the purpose of
parts 2960.0010 to 2960.3340, so that interested personswill understand what the

departmentsintend the rule to accomplish and what kinds of programs are regulated by the
rule.
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It isalso necessary and reasonable to require license holdersto follow statutory requirements
and cooperate with the placing agency’s per manency planning activity, because the placing
agency must follow the law regarding per manency planning for a child and the license holder
caresfor and influences the child and controls the child’s wher eabouts on a day-to-day basis.
Therequirements of thissubpart are necessary and reasonable, because they allow the
commissioner to take action against a license holder who was trying to obstruct the placing
agency’s per manency placement activity or was not cooper ating with or working against the
placing agency’s permanency placement activity.

Subpart 2. Scope. Thissubpart is necessary to specify which entitiesrequirelicensure. Itis
reasonable that these entities under stand that certain rule parts apply tothem. Itisalso
reasonable to advise personswho are not licensed under thisrulethat they are excluded from
licensure.

Subpart 3. Exemptions from Chapter 2960. . Several DHSrules governing residential
programs that serve per sonswith developmental disabilities wer e consolidated in Minnesota
Statutes, Chapter 245B in 1998. Rule requirementsin Chapter 2960 were modified, with the
advice of providersand other personsfamiliar with the needs of personswith developmental
disabilities, during therule drafting processto meet the goals of Minnesota Statutes, Chapter
245B. It isreasonable that home and community-based waiver ed service providerslicensed
under Chapter 245B are exempt from the requirements of Chapter 2960, because per sons
with developmental disabilities have special needs which can be better met by programs
licensed under Minnesota Statutes, Chapter 245B which is designed to allow care providersto
meet the special need of per sonswith developmental disabilities. The exemptionsfrom rule
requirements noted in subpart 3, areintended to allow theruleto fit properly into a system of
regulation for providersof careto personswith developmental disabilities who need to be
licensed under Minnesota Statutes 245B. It isnecessary and reasonableto draft ruleswhich
arein keeping with related statutes.

Item B isnecessary and reasonable because it explainsthat only certain portions of Chapter
2960 ar e applicable to shelter and transitional servicesresidential programs. The
requirements of parts 2960.0010 to 2960.0120 ar e r easonable because they provide sufficient
requirements, when a program is also governed by ether the certification requirements of
parts 2960.0500 or 2960.0510 to 2960.0530, to ensurethe proper care of program residents.
Shelter care services programs are intended to provide short term stays which may not
include treatment and should not be reasonably expected to follow ruleswhich areintended
for longer term stay programs which probably provide sometype of treatment. Likewise,
transitional services programs are compar atively short term stay programswhich are not
intended to providetreatment servicesto residents. Therequirements of Minnesota Statutes,
section 245A.22, subdivision 7, requirethat the general licensing requirements of Minnesota
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Statutes, Chapter 245A apply to providers of independent living assistance. The general
licensing requirements of Chapter 2960 are contained in parts 2960.0010 to 2960.0120.

Subpart 4. Exemptions from parts 9543.1000 to 9543.1060. It is necessary and reasonable to
clarify that group residential facilitiesthat arelicensed or certified under parts 2960.0010 to
2960.0710 ar e exempt from the requirements of parts 9543.1000 to 9543.1060, because the
programs previoudy licensed by DHS would be accustomed to meeting the requirements of
9543.1000 to 9543.1060. Parts 9543.1000 to 9543.1060 do not currently apply to DOC
licensed programs. Therequirements of parts 9543.1000 to 9543.1060 have generally been
restated in parts 2960.0010 to 2960.0710. It isnecessary and reasonable to usethelicensing
sandardsin Chapter 2960 that apply to all licensed programs, including programs licensed by
both DHS and DOC.

Subpart 5. Certification. It isnecessary and reasonableto explain that a program must be
licensed to be certified, because programs need to know the requirementsfor licensure. Itis
reasonableto require licensure of certified programs because the license requirements
contain minimum standards which are necessary to protect the health and safety of residents
and ensurethat license holder s meet the requirements of Minnesota Statutes, Chapter 245A,
and section 241.021, which are contained in the license requirements of chapter 2960.

Subpart 6. Juvenile sex offender treatment programs. It isnecessary and reasonableto
advise interested personsthat the juvenile sex offender treatment programs certification rules
which wer e adopted in 1999 [See 23SR 2001] will be used to certify programslicensed under
Chapter 2960. It isreasonableto certify sex offender programsunder the adopted rules cited
in thissubpart, because the rules are recently adopted and ther efore are considered current.

It isnecessary and reasonableto license juvenile sex offender treatment programs under
parts 2960.0010 to 2960.0220, because the ruleswhich license sex offender treatment
programswill berepealed as of the effective date of Chapter 2960, and certified sex offender
treatment programsare required to be licensed.

Subpart 7. Statutory authority. It isnecessary and reasonableto tell interested persons
about the statutory authority that servesasthe basisfor thisrule. It isreasonable for
interested persons to know about the statutory authority for thisrule so that they can read the
underlying statutes and better under stand the purpose of the rule.

2960.0020 DEFINITIONS
Thispart defineswords or phrasesthat have a special meaning in parts 2960.0010 to

2960.0710. The definitions are necessary so that interested persons can under stand the
meaning of theruleand interpret correctly the various standards and requir ements contained
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within therule. Incorporations by reference, of other definitions from statutesisreasonable
because the meaning of a term should be consistent in both statutes and rulesto avoid
confusion. It isalso reasonable because the statutory definition of a term may change over
time and so the meaning of the term in rule should change to conform with the meaning of the
term in statute.

Subpart 1. Scope. It is necessary and reasonable to clarify that the definitions used apply only to parts
2960.0010 to 2960.710 and not to any other rule, and to promote a clear understanding of the limits of
the definitionsin therule,

Subpart 2. Adolescent. This subpart defines the term “adolescent”. The definition is necessary and
reasonable because it incorporates the statutory definition of “child” from a statute that relates to care of
children in out- of-home placement. It is necessary and reasonable to use aterm in amanner which is
consgtent with the usage of the term in related rules and statutes. It is necessary to define “child” in this
rule because the rule licenses programs that provide resdentia care and trestment for a child.

Subpart 3. Applicant. This subpart is necessary and reasonable because it incorporates the definition
of “gpplicant” contained in one of the statutes which is an enabling Satute for thisrule..  The subpart is
necessary and reasonable, because it clarifies which entities are considered to be the “ applicant.”
Subpart 4. Assessment. “Assessment” is the process whereby qudified individuds identify and
evauate aresdent’ s needs, trengths, weaknesses and problems. The definition is necessary and
reasonable because it is cong stent with the meaning of the term asit is used in the resdentid care field.
Subpart 5. Aversive procedure. This subpart incor por ates the definition of “ aversive
procedures’ at part 9525.2710, subpart 4. It isreasonable and necessary to incorporate this
definition because parts 9525.2700 to 9525.2810 gover nsthe use of aver sive procedureswith
individuals who have mental retardation or arelated condition and who are served by a
program licensed by the commissioner under Minnesota Statutes 245A.

It isnecessary and reasonablethat theterm beincluded in the rule because L aws, 1995,
Chapter 226 Article 3 section 60,subdivision 2 paragraph (2), (viii), requiresthat the standards
developed by thisrule have the capability to respond to per sonswith disabilities.

Subpart 6. Basic Services. “Basic services’ arethose services provided by the license
holder, on-gite, that are fundamental to theresdent’s health, and well being, including
gpiritual and religious practice. It isnecessary and reasonable that basic services be
provided to residents asthey are essential and integral to theresident’swelfare. This
definition isreasonable because the services described would be considered the basic services
a program must provide to residentsto ensurethat resdentsare properly cared for.

Subpart 7. Caregiver. “Caregiver” isa person who provides servicesto theresdent at a
residential facility. It isnecessary and reasonableto use a common term to describe such
individuals. The definition is needed and reasonable because it is consistent with the use of
theterm in theresdential carefield.

Subpart 8. Case manager. “ Case manager” isthe supervising agency or itsrepresentative
who isresponsblefor developing, implementing, and monitoring theresident’scase plan. Itis
necessary and reasonable to use a single term which refersto the entity that makes decisions
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about the child’s placement and care plan. The definition is reasonable becauseit is consistent
with the use of theterm in theresidential carefield.

Subpart 9. Caseplan. “Caseplan” isthe plan of care used by the casemanager to monitor
theresident’s progress while placed in theresidence. It isnecessary and reasonable that a
plan be developed and in place for the casemanager to over seetheresident’s progress and
the license holder to follow and, depending on the natur e of the program, usein developing a
treatment plan for theresident. The definition isreasonable because it is consistent with the
use of theterm in theresidential carefield.

Subpart 10. Certification. “ Certification” means the commissioner’s approval which allows
license holdersto provide servicesunder theterms of certification. It isnecessary and
reasonable to define the term by referenceto the term’s definition in an enabling statute,
because the use of theterm in the rule should be similar to the use of theterm in the enabling
Statute.

Subpart 11. Chemical. “Chemical” meansany mood altering substance, including alcohal,
solventsor other drugs, and controlled substances, as defined in Minnesota Statutes, Chapter
152, to alter theresident’s mood, affect or consciousness. It isnecessary and reasonable that
license holder s know the definition of theterm “chemical” in the context of caring for
residents, because residents may have problemswith use or abuse of chemicals. The use of a
statutory definition of theterm “chemical” isnecessary and reasonable to ensurethat the
term has same definition in rule asit doesin relevant law.

Subpart 12. Chemical abuse. “Chemical abuse” means a pattern of inappropriateand
harmful use. It isnecessary and reasonable for license holdersto understand how theterm
“chemical abuse” isused in therulein order torecognizeit in aresident under their care. The
definition of the term isnecessary and reasonable, because it is consistent with the use of the
term in thefidd.

Subpart 13. Chemical dependency. “Chemical dependency” means a pattern of pathological
abuse and related physical manifestations. It isnecessary and reasonable for license holders
to understand how the term “ chemical dependency” isused in therule, in order to recognize
chemically dependancy in a resident. The definition of the term is necessary and reasonable,
becauseit is consistent with the use of theterm in thefidd.

Subpart 14. Chemical dependency treatment services. “Chemical dependency treatment
services’ means therapeutic and treatment services provided to aresident to alter the
resident’s dependence on mood altering substances. It isnecessary and reasonableto clarify
the meaning of “ chemical dependency treatment services’ so license holders can identify
those services. The definition of theterm is necessary and reasonable, becauseit is consistent
with the use of theterm in thefield.

Subpart 15. Chemical irritant. It is necessary and reasonable to define the term “ chemical
irritant” sothat an interested person knows the meaning of theterm and a digtinction can be
made between the broad group of chemicals which may irritate a per son and the chemicals
used on correctionally licensed program residentsto control the resident. The definition of the
term isreasonable becauseit is consistent with the use of theterm in the correctional field.
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Subpart 16. Child in need of protection or servicesor CHIPS child. Theterm “child in need of
protection or servicesor CHIPS child” isdefined as having the same meaning given in
statute. Defining thisterm isnecessary and reasonable so that inter ested per sons know that
the term has a special meaning in therule and because many of the children in resdential care
are“CHIPS’ children. Incorporating the statutory definition of theterm in thisruleis
reasonable and necessary because Minnesota Statutes, Chapter 260C gover ns child
protection and isdirectly related to caring for children, including children in residential
settings licensed under thisrule Chapter.

Subpart 17. Child with a disability. It isnecessary that license holders understand the
meaning of theterm “child with a disability” so that license holders can identify the needs of
children in their care, and to provide or arrangeto have provided, needed carefor resdents.
The definition isreasonable because it isthe statutory definition of the term. It isreasonable
to have the definition in the rule agree with definition in statute dealing with special education,
because residents with a disability are entitled to special education services according to law
and the definition is generally accepted.

Subpart 18. Child with severe emotional distur bance. This subpart incorporates the definition of
"child with severe emotiond disturbance”’ at Minnesota Statutes, section 245.4871, subdivison 6. Itis
necessary and reasonable to use the term in amanner congstent with the Minnesota Statutes, sections
245.461 to 245.486, the Minnesota Comprehensive Children’s Mental Health Act, because the act
contains statutory criteriafor admisson to aresdentia mental health trestment program certified under
thisrule. It isreasonable to define termsin a manner which is consstent with arelated statute. The
requirements of this subpart are smilar to the requirements of part 9545.0925, subpart 6, which isthe
rule part which defines the term “child with severe emotiond disturbance’ in the current rule governing
licensure of resdentia children’s menta hedlth treetment programs. The definition of theterm is
reasonable because it is consistent with the use of the term in the treatment field.

Subpart 19. Clinical supervision. Thissubpart clarifiesthe meaning of “clinical supervision”
asitisused in therule. It isnecessary and reasonable to include thisreferencein therule, to
acknowledge the importance of “ clinical supervision” of staff who provide servicesto
residents. The definition of theterm “clinical supervision” isreasonable becauseit issimilar
to the definitions of theterm in Minnesota Statutes, section 245.4871, subdivision 7, and part
9545.0925, subpart 7. It isnecessary and reasonable to userule definitions which are similar
to statutory definitions, because it promotes consistency with related statutes and the intent of
those statutes. The definition of the term isreasonable becauseiit is consistent with the use of
theterm in thetreatment field.

Subpart 20. Clinical supervisor. It isnecessary and reasonable that therebea “clinical
supervisor” assigned to make surethat “clinical supervison” isprovided to staff who carefor
residents. The definition of the term isreasonable because it is consistent with the use of the
term in thetreatment field. Subpart 21. Commissioner. Thissubpart explainsthe term
“commissioner” asit isused in therule, includes both the commissioner of the Minnesota
Department of Human Services (DHS) and the Minnesota Department of Corrections (DOC).
It isnecessary to definethe term in thisrule because the use of theterm asreferring to
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ether one or two commissionersisunusual and needsto be made clear. The definition of the
term isreasonable because Chapter 2960 isjointly adopted by DHS and DOC, so the
administrative responsbilitiesrequired in the rule are theduties of both commissioners.
Subpart 22. Correctional program services This subpart clarifiesthe meaning of “ correctional
program services’ asit isused in therule. It isnecessary to define* correctional program
services’ sothat thelicense holder and others under stand which methods and services
distinguish correctional program services from other typesof services. Thedefinition is
reasonable becauseit issimilar to the commonly under stood contemporary meaning of the
term “ correctional program services’.

Subpart 23. Criminal sexual behavior. Thissubpart clarifiesthe meaning of “criminal sexual
behavior” asit isused in therule. It isnecessary to definetheterm “criminal sexual
behavior” because theterm includes criminal acts which involve sexual behavior asan aspect
of the crime, but does not include every crimein which sexual behavior may beinvolved. The
definition isreasonable because it issimilar to the definition of the term in 2955.0020, subpart
12.

Subpart 24. Critical incident. Thissubpart clarifiesthe meaning of “critical incident” asit is
used in therule. It isnecessary and reasonable that license holder s under stand the meaning
of the term so they will recognize a “ critical incident”, and respond. It is necessary and
reasonable to define the term, because certain rulerequirements, such asreporting
requirements, arelinked to the designation of an occurrence asa* critical incident”

Subpart 25. Cultural competence or_culturally competent. Thissubpart clarifies the meaning
of “cultural competence or culturally competent” asit isused in therule. It isnecessary and
reasonable that theterm beincluded in therule because L aws, 1995, Chapter 226, Article 3,
section 60., subdivision 2, clause (2), (v), (vi), and (vii), requirethat license holder s employ
staff who have training in cultural senstivity, and who reflect the ethnicity of the clients
served, whenever possible.

In addition DHS sponsored a task force to exploreissues associated with cultural needs of
residents and other personsserved by DHS. Thetask force s definition of theterm “cultural
competence’ issmilar to thedefinition in thissubpart.

Subpart 26. Deprivation procedure. Thissubpart incor poratesthe definition of “ deprivation
procedure’ at part 9525.2710, subpart 12. It isreasonable and necessary to incor por ate this
definition, because part 9525.2700 to 9525.2810 gover ns the use of deprivation procedures
with person who have mental retardation or arelated condition and who are served by a
license holder licensed by the commissioner under Minnesota Statutes, Chapter 245A.
License holder s governed by Chapter 2960 may serve per sons with disabilities whose
behavior might be managed by using various techniques, including deprivation procedures.

It isnecessary and reasonable that theterm beincluded in the rule because L aws, 1995,
Chapter 226 Article 3 section 60,subdivision 2 clause (2), (viii), requiresthat the standards
developed by thisrule ensure that the license holder will have the capability to serve persons
with disabilities.
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Subpart 27. Detention setting. Thissubpart clarifiesthe meaning of “ detention setting” asit
isused in therule. It isnecessary to differentiate between pre-dispositional settings and post-
dispositional settings, because license holdersdo not provide the same servicesto residentsin
these two types of settings. Pre-dispositional settings, which include detention settings, are
usually short-term settings and provide custodial-type of servicesto residents and do not
providetreatment or therapeutic servicesto residents. The definition of “ detention setting” is
reasonable becauseit is consistent with the use of theterm in the correctionsindustry.
Subpart 28. Direct contact. Thissubpart clarifiesthe meaning of “ direct contact” asit isused
in therule. It isnecessary and reasonable that a definition of the term “direct contact” be
included in the Rule because program employees who have “ direct contact” with residents
must meet certain rule requirements, such astraining requirements, that other types of
employeesarenot required to meet. Also, Minnesota Statutes, section 245A.04, subdivision
3, requires persons employed by the program who have direct contact with resdentsto have a
background study.

Subpart 29. Disability. Thissubpart clarifiesthe meaning of “disability” asit isused in the
rule. It isnecessary and reasonable to include a definition of “disability” in the Rulein order
to be certain that therequirementsof Laws, 1995, Chapter 226, Article 3, section 60,
subdivision 2, clause (2), (vii) and (viii), which require programsto provide care and services
to per sonswith a disability, are met. It isreasonableto usethe statutory definition of the
term “disability” to ensurethat rules and statutes are in agreement.

Subpart 30. Disciplinary room time. This subpart definesthe meaning of theterm “disciplinary
room time” asit isused in thisrule. It isnecessary and reasonableto define “ disciplinary
room time” becauseit isa uniquerestrictive procedure which isused as a consequence for the
behavior of aresident. The definition isreasonable because it issimilar to theway theterm is
defined in the correctionsfield.

Subpart 31. Discipline. Thissubpart clarifiesthe meaning of “discipling” asit isused in the
rule. It isreasonableto definetheterm “discipling”, in order to distinguish it from other
forms of behavior control, such as punishment. The definition of “discipline” isreasonable
becauseit issmilar to theway theterm isdefined in theresidential treatment industry. The
advisory committee discussed the definition of “discipline” and generally agreed with the
definition.

Subpart 32. Education. It isnecessary and reasonable to include a definition of “education” in
the Rule so that license holders are aware of its meaning in relationship to the types of
servicesthey arerequired to providein aresidential setting, and to clarify their responsbility
to either provide educational servicesto resdentson-site, or to facilitatetheresident’s
admission to an appropriate school in the community. The definition of “education” is
reasonable because it isa general description of educational servicesfor residentsand
children.

Subpart 33. Eight-day temporary holdover facility. This subpart clarifies the meaning of
“eight-day temporary holdover facility” asit isused in therule. The definition is needed and
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reasonable because it accurately describes a unique type of facility which islicensed by this
rule.

Subpart 34. Emational disturbance. This subpart clarifiesthe meaning of “emotional
disturbance’ asit isused in therule and incor porates by refer ence the statutory definition of
the term contained in Minnesota Statutes, section 245.4871, subdivision 15. It is necessary and
reasonable to use the term in amanner consistent with the Minnesota Statutes, sections 245.461 to
245.486, the Minnesota Comprehensive Children’s Mental Hedlth Act, because the act contains
datutory criteriafor admisson to aresdentid menta health treetment program certified under thisrule,
It is reasonable to define termsin a manner which is consstent with areated satute. The
requirements of thissubpart are similar to the requirements of the current rule governing the
licensing of residential treatment programs, at part 9545.0925, subpart 13.

Subpart 35. Extended jurisdiction juvenile or EXJ. Thissubpart clarifiesthe meaning of “ extended
jurisdiction juvenileor EJJ” because thisisa requirement for admission and continued stay
for residentswho are eighteen and older. It isnecessary and reasonable to define “ extended
juridiction juvenile’” in a manner which isconsistent with related statutes, to ensure that the
term hasa common meaning in statute and rule.

Subpart 36. Family or household members. This subpart clarifiesthe meaning of “family or
household members’ asit isused in therule. It isreasonable and necessary to define * family
or household members’ by incor porating by reference the definition of the term which isfound
in Minnesota Statutes, Chapter 260, because the statute isrelated to the care and custody of
children and juvenileswho may beresdentsin alicensed program. The use of the statutory
definition isreasonable because it wasreviewed and generally agreed to by therule advisory
committee. The definition isalso reasonable becauseit defines family and household
member s br oadly and recognizes the importance of significant adult relationshipsfor children
who may come from backgrounds with untypical family structures.

Subpart 37. Foster care. Thissubpart clarifiesthe meaning of “foster care” asit isused in the
rule. It isreasonable and necessary to define “foster care” by incorporating by reference the
definition of theterm, which isfound in rulesthat govern the provision of foster careto
children. The placing agency playsakey rolein thefoster care system and key terms should
be used in asmilar way by the placing agency and the commissioner to promoterule
compliance. The definition of theterm isreasonable becauseit is consistent with the use of
theterm in thefoster carefield.

Subpart 38. Gender-specific. Thissubpart clarifiesthe meaning of “ gender-specific” asit is
used in therule. It isnecessary to define “ gender-specific’ because therulerequiresthat the
license holder must provide certain servicesto residents based upon theresident’s gender
and that some services be provided to residents by staff of a specific gender. The definition of
theterm “ gender specific” isreasonable becauseit issimilar to common use of theterm in the
residential treatment field.

Subpart 39. Group resdentid setting. This subpart clarifiesthe meaning of “ group residential
setting” asit isused in therule. It isnecessary and reasonableto define” group residential
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setting” to differentiate this setting from other settingslicensed under Chapter 2960. The
definition is reasonable because it was reviewed and generally agreed to by the advisory
committee for thisrule.

Subpart 40. House parent model. This subpart clarifies the meaning of “house parent model” as
itisused in therule. Thissubpart isnecessary and reasonable because it defines a type of
care setting licensed by therule. The definition isreasonable because it was favor ably
reviewed by the Minnesota Council of Child Caring Agencies. The definition of theterm is
also reasonable becauseit issimilar to common use of theterm in the residential treatment
field.

Subpart 41. Inappropriate and harmful chemica use. Thissubpart clarifies the meaning of
“inappropriate and harmful use’ asit isused in therule. It isnecessary to define
“inappropriate and harmful use” because there arerule requirementswhich the license holder
must meet regarding the inappr opriate and harmful use of chemicals. The definition is
reasonable because it issimilar to a national standard in the chemical dependency treatment
field for determining whether a person isinappropriately and harmfully using chemicals.
Subpart 42. Individud trestment plan Thissubpart clarifiesthe meaning of “individual treatment
plan” asit isused in therule. Itisreasonableto incorporate the definition of the term
“individual treatment plan” contained in Minnesota Statutes, sections 245.4871, subdivision
21, into thisrule, because the statutory definition of theterm issimilar to the use of theterm
in thetreatment field. It isnecessary to advise personsto refer to this statute for the
definition of “individual treatment plan” because the definition in statuteiscomplex and it is
important to assign consistent meaningsto termsused in thisrule. It isreasonable to define
theterm “individual treatment plan,” becausethe resdent’s*individual treatment plan” isthe
plan which guidesthetreatment theresident will receive.

Subpart 43. Legd guardian Thissubpart clarifiesthe meaning of “legal guardian ” asit isused
in therule. Using a statutory definition of “legal guardian” is necessary and reasonable,
because it ensuresthat theruleisconsistent with statutes. It is necessary to define “legal
guardian” in therule because many license holders care for residentswho have a legal
guardian, and the rule hasrequirementsthat a license holder must meet for resdentswho
have a legal guardian.

Subpart 44. License. Thissubpart clarifiesthe meaning of “license” asit isused in therule. It
isnecessary and reasonableto definetheterm “license” so that interested per sons will

under stand the meaning of the term in thisrule and be able to comply with therule. This
subpart isnecessary and reasonable because it issimilar to the definition of theterm

“license” contained in Minnesota Statutes, section 245A.02, subdivision 8. It isreasonableto
use a definition of “licensg” which issimilar to the definition of the term contained in statute,
becausethisrulederivespart of its statutory authority from Minnesota Statutes, Chapter
245A, and itspurposeis, in part, to implement Chapter 245A, ther efor e the rule needsto use
termsrelated to administrative licensng matter s which have meaning consistent with Chapter
245A.
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Subpart 45. License holder. Thissubpart clarifiesthe meaning of “license holder” asit isused
in therule. The definition of the term is necessary and reasonable because it issimilar to the
definition of theterm ‘license holder” contained in Minnesota Statutes, section 245A.02,
subdivision 9. It isnecessary and reasonableto define theterm “license holder” so that
interested personswill under stand the meaning of theterm in thisrule and be able to comply
with licenserequirements. It isreasonableto use a definition of theterm “license holder”
which issmilar to the definition contained in Minnesota Statutes, Chapter 245A, because this
rulederives part of its statutory authority from Minnesota statutes, Chapter 245A, and its
purposeisto implement Minnesota Statutes, Chapter 245A, therefore, the rule needsto use
termsrelated to administrative licensing matter swhich have meanings consistent with
Minnesota Statutes, Chapter 245A. It isnecessary and reasonableto include areferenceto
Minnesota Statutes, Section 241.021, because some license holderswill be licensed by DOC,
using Chapter 2960, and to note that Commissioner of Corrections has statutory authority to
license foster care homes.

Subpart 46. Mechanicd redraint. This subpart defines what is meant by "mechanica restraint” in this
rule. It is necessary and reasonable to define the term “mechanicd restraint” because some of the
resdentia programs governed by this rule include mechanica restraint devices as a possible intervention
which may be used to restrain aresident. It is necessary to define "mechanica restraint” because the
imprecise use of the term could cause confusion with another restrictive techniques and to differentiate it
from splints and braces employed for medical purposes rather than as a behaviora intervention. The
definition of the term “mechanica restraint” is congstent with the use of the term in the field.

Subpart 47. Medication assstance. This subpart explainswhat is meant by “medication
assistance’ in thisrule. It isnecessary and reasonableto define “ medication assistance” so
interested persons understand its meaning in therule. Thissubpart isreasonable because it
uses a definition that is clear and easily understood by layper sons and medcal personnel, and
it isconsstent with the use of theterm in thefield. Thedefinition of “ medication assistance”
in thissubpart isreasonable becauseit is similar to the definition of “medication assistance”
in Minnesota Rules, part 9555.9600.

Subpart 48. Mental hedth professond. Thissubpart clarifiesthe meaning of “Mental health
professional” asit isused in therule. Thissubpart incorporates the definition of the term "menta
hedth professond” in Minnesota Statutes, section 245.4871, subdivison 27, into thisrule. Itis
necessary and reasonable to use the term "menta health professond” in thisrule in amanner consistent
with its use in the Minnesota Comprehensive Children's Mentd Hedth Act (the act), Minnesota
Statutes, sections 245.487 to 245.4888, because this rule derives its Statutory authority in part from the
act and needs to be consstent with the act. 1t is reasonable to refer interested persons to the definition
of "menta hedlth professond” in the act because the definition is complex and lengthy and may be
subject to change in gatute. The requirements of this subpart are smilar to the requirements of part
9545.0925, subpart 27, which currently governslicensing of resdentid menta hedlth trestment
programs for children with severe emotiona disturbance.

Subpart 49. Menta hedth treatment services. This subpart explains what is meant by “menta hedth
treatment services’ inthisrule. It isnecessary and reasonable to define “menta health treatment
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sarvices’ to clearly differentiate services provided for the purpose of treating emotional disturbance or
the effects of emationd disturbance from other services covered under this rule so that separate and
appropriate standards may be applied to each type of service. This subpart is reasonable because it
defines “menta hedth treatment services’ according to the intended outcomes of the serviceand in a
manner congruent with common understanding and practice in the treatment field.

Subpart 50. Nighttime hours. This subpart clarifiesthe meaning of “ Nighttime hours’ asit is
used in therule. It isnecessary and reasonable to define* nighttime hours’ in order to
differentiateit from other partsof the day, and because there are rule requirementswhich the
license holder must meet during “nighttime hours’. The definition of the term “nighttime
hours’ isreasonable because it issimilar to common use of the term in the correctionsfield.

Subpart 51. No gect policy. This subpart explains what is meant by a“no gect policy” in this
rule. It isnecessary and reasonable to define “ no g ect policy” because having a“no gect
policy” isarequirement of the enabling legidation for thisrule[Laws, 1995, Chapter 226,
Article 3, section 60, subdivision 2, clause (2), (iii)]. Therefore, alicense holder needsto know
what ismeant by theterm “no gect policy”. Thissubpart isreasonable because it embraces
the likely legidative intent and reflects the consensus of the advisory committee about what is
meant by theterm and what isrealistic policy in an out-of-home car e facility.

Subpart 52. Peathologica use. Thissubpart clarifiesthe meaning of “pathological use’ asit is
used in therule. It isnecessary and reasonable to define “ pathological use” because the
license holder must meet rule requirementswhen it isdetermined that thereis pathological
use of chemicals. The definition of “ pathological use’ isreasonable becauseit issimilar to the
definition of theterm found in a national standard for chemical dependency treatment
programs.

Subpart 53. Physicd escort. Thissubpart clarifiesthe meaning of “ physical escort” asit isused
in therule. It is necessary and reasonable to define the term “physical escort” because some of the
resdentid programs governed by this rule include physica escort as a possible intervention which may
be used with aresdent. The definition of the term “physical escort” isreasonable becauseit is
smilar to common use of theterm in theresidential carefield.

Subpart 54. Physicd holding. This subpart explainswhat is meant by the term "physicd holding” in this
rule. Itisnecessary and reasonable to define "physical holding” because “physicd holding” isa
procedure which must meet rule requirements when it is used. This subpart is reasonable, because it is
consstent with treatment practicesin the resdentid care field. This subpart is reasonable because it is
cons stent with requirements of Minnesota Statutes, section 245.826. The definition of thistermis
needed and reasonable because it is Smilar to the definition in current licensing sandards at part
9545.0925, subpart 28.

Subpart 55. Placement criticd. Thissubpart clarifies the meaning of “ placement critical” asit is
used in therule. It isnecessary to define“ placement critical” in therule because therule
includes requirementsthat the license holder must meet regarding resident careif an aspect
of theresident's condition is consider ed “placement criticd”. The definition of theterm is
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reasonable, because it is Smilar to the definition of the term on page 10 of the Juvenile Out-of-Home
Placement Task Force Report, dated January 2001.

Subpart 56. Program completion This subpart clarifiesthe meaning of “ program completion” as
itisused intherule. Itisnecessary to define” program completion” in the rule because the
ruleincludesrequirementsthat the license holder must meet regarding the resdent’s“program
completion”. The definition of the term is reasonable, because it is Smilar to the definition of the term on
page 10 of the Juvenile Out-of-Home Placement Task Force Report, dated January 2001.

Subpart 57. Program director. This subpart is necessary becauseit clarifiesthe meaning of
“program director” asit isused in therule. Thedefinition isreasonable because the
definition of “program director” in therule issimilar to the use of theterm in the residential
carefield.

Subpart 58. Psychotropic medication. This subpart explainswhat is meant by theterm
“psychotropic medication” in thisrule. It isnecessary and reasonableto define “ psychotropic
medication” in thisruleto distinguish medications given to children to treat physical ailments
from medications given to a children to treat a mental health condition, because “ psychotr opic
medications’ require spedfic informed consent proceduresin therulethat may not apply to
other types of medications. The definition of “psychotropic medication” isreasonable
becauseit provides a sufficiently broad description of medications that would be considered
“psychotropic” by mental health professionals. Therequirementsof thissubpart are smilar
to therequirements of Minnesota Rule parts 9545.0925, subpart 32.

Subpart 59. Resgdent. This subpart clarifiesthe meaning of “resident” asit isused in therule.
It isnecessary and reasonable to define “resident” in the rule because inter ested persons
need to know that there are several classes of personswho are eligibleto bea*”resident”
such as personswith an extended jurisdiction juvenile [EJJ] designation. The definition is
reasonable because the definition of theterm “resident” in therule issimilar to the use of the
term in theresidential carefield.

Subpart 60. Resdent didrict. Thissubpart clarifiesthe meaning of “ resident digtrict” asit isused
intherule. It isnecessary to defineresident district in therule because the rule includes
requirementsthat the license holder must perform with the resdent’ s “resident district”. The
definition is reasonable because it includes by reference the definition of the term in related rules of the
Minnesota Department of Children Families and Learning.

Subpart 61. Residentid juvenile sex offender treatment program. This subpart clarifies the meaning
of “resdentid juvenile sex offender treatment progran”” asit isused in therule. It isnecessary to
define “resdentid juvenile sex offender treetment program” because the rule contains requirements for
license holders who wish to operate ajuvenile sex offender trestment program. The definition is
reasonable because it is congstent with the definition at part 2955.0020, subpart 23.

Subpart 62. Resdentiad program. This subpart clarifiesthe meaning of “ Resdentid progran as
itisused in therule. It isnecessary to define “resdential program” becauseit isimportant to
distinguish resdentiad from non-residential programs. It is aso necessary to define “residentia program”
because Chapter 2960 is intended to govern the licensure of residential programs. The definition of
“reddentia program” is reasonable because it is milar to the definition of the term in Minnesota
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Statutes, section 245A.02, subdivison 14, and is similar to the use of the term in the resdentid care
fidd.

Subpart 63. Redtrictive procedure. This subpart clarifiesthe meaning of “restrictive procedur e’
asitisused in therule. Itisnecessary and reasonable to define“ restrictive procedure”,
because someresdential programsfor children may usea*“restrictive procedure’ asa
possible intervention that may be used in treatment of a child. The definition of “restrictive
procedur€’ isreasonable because it is consistent with the use of the term in the treatment
field.

Subpart 64. Screening. Thissubpart clarifiesthe meaning of “screening” asit isused in the
rule. It isnecessary and reasonableto define “ screening” in therule, so that theterm isnot
used to describe another type of examination. The definition of “screening” isreasonable
becauseit is consistent with the use of theterm in the treatment field.

Subpart 65. Secluson Thissubpart defineswhat is meant by “secluson” in thisrule. Itis
necessary and reasonable to define the term “ seclusion” because someresidential programs
for children include “sedusion” asa possible intervention that may be used in treatment of a
child. It isnecessary to define “seclusion” because the term could cause confusion with other
restrictive techniques, such as*“time-out”. Thedefinition of “seclusion” isreasonable
becauseit is consistent with the use of theterm in the treatment field.

Subpart 66. Secure program. This subpart clarifiesthe meaning of * secure program?” asit isused
intherule. It isnecessary to define “secureprogram” in order to differentiate them from
nonsecur e programs. The definition of the term “ secure program” isreasonable becauseit is
smilar to common use of theterm in the correctionsfield.

Subpart 67. Sex offender. This subpart clarifiesthe meaning of “ sex offender” asit isused in the
rule. It isnecessary to define the term “ sex offender” because license holders are required to provide
different care to persons who are sex offenders and maintain the safety of othersif aresdent, suchasa
sex offender, has ahistory of sexudly abusive behavior. The definition of the term “sex offender” is
reasonable because it issimilar to common use of theterm in the correctionsfield.

Subpart 68. Sex offender treetment. Thissubpart clarifies the meaning of “ sex offender
treetment” asit isused in therule. It isnecessary to define the term “sex offender treatment’
because the license holder must meet rule requirements if the license holder claims to offer sex offender
treetment. The definition is reasonable because it is Smilar to the definition of the term in part
2955.0020, subpart 27.

Subpart 69. Sexudly abusive behavior. This subpart clarifies the meaning of “ sexudly abusve
behavior” asit isused in therule. It isnecessary to define the term “ sexudly abusive behavior”
because the license holder must meet certain rule requirements if resdents are likely to exhibit sexudly
abusve behavior. The definition is reasonable because it is Smilar to the definition of the term in part
2955.0020, subpart 28.

Subpart 70. Shelter care services. Thissubpart clarifiesthe meaning of “ shelter care or
emergency shelter care services’ asit isused in therule. It isnecessary to define “ shelter care
sarvices’ 0 that interested persons may know which programs are governed by thisrule. The definition
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of “shelter care services’ isreasonable because it is very smilar to the definition of theterm in the
existing rule a part 9545.0925, subpart 37.

Subpart 71. Target population. This subpart clarifiesthe meaning of “target population” asit is
used in therule. It isnecessary to define the term “target population” because the license holder must
meet rule requirements which mandate that the license holder identify the target population for the
program. The definition is reasonable because it is Smilar to the definition of theterm asit isused in the
resdentid carefidd.

Subpart 72. Temporary holdover facility. Thissubpart clarifies the meaning of “temporary
hadover fadlity” asit isused in therule. It isnecessary to define“temporary holdover
facility” in order to differentiate them from other typesof programs. The definition of the
term “temporary holdover facility” isreasonable becauseit issimilar to common use of the
term in the correctionsfied.

Subpart 73. Time-out. Thissubpart explainswhat is meant by theterm “time-out” in thisrule.
The definition is necessary and reasonableto clarify the meaning of “time-out” in thisrule
and to differentiate thistype of intervention from morerestrictive behavioral interventions,
such as seclusion. The definition isreasonable because it accurately and smply describesthis
behavior management and inter vention method asit is appropriately applied in aresdential
setting. The definition of theterm “time-out” isreasonable becauseit issimilar to common
use of theterm in theresidential carefield.

Subpart 74. Trangtiond housing. This subpart clarifies the meaning of “ Trangtional housing” as
itisused intherule. Itisnecessary to definethe term “transitional housing” becausetherule
requiresthe license holder to meet certification requirementsif the license holder offers
transitional housing services. The definition isreasonable because it includes by reference
the statutory definition of “trangtional housing” which should promote continuity between the
ruleand its underlying statute.

Subpart 75. Transitiona services plan Thissubpart clarifies the meaning of “ Transtional
servicesplan” asit isused in therule. It isnecessary to define “transitional servicesplan”
because the license holder isrequired to prepare atranstional servicesplan for aresident,
thereforeit isimportant to indicate what the plan must include. The definition isreasonable
becauseit is consistent with the use of theterm in theresidential carefield and the definition
was reviewed by the advisory committee and found to be acceptable.

Subpart 76. Treatment plan. Thissubpart clarifiesthe meaning of “treatment plan” asit isused
intherule. It isnecessary and reasonableto define “treatment plan” in therule so the
license- holderswho must follow a treatment plan for a foster child will know the meaning of
theterm. It isreasonableto definetheterm “treatment plan”, because the plan guidesall the
recommended treatments a child may receive. Thedefinition isalso necessary, because using
the treatment plan isan essential part of providing care. Thedefinition of “treatment plan” is
reasonable, becauseit is consistent with the use of theterm in the treatment field.

Subpart 77. Twenty-four hour holdover fadility. This subpart clarifies the meaning of “ twenty-four
hour holdover facility’” asit isused in therule. It isnecessary to define“ twenty-four hour
holdover facility” in order to differentiate them from other correctional programswhich hold
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resdentsfor adifferent length of time and must meet other conditions. The definition of the
term “twenty-four hour holdover facility” isreasonable becauseit is Ssmilar to common use of
theterm in the correctionsfield.

Subpart 78. Variance. Thissubpart clarifiesthe meaning of “variance’ asit isused in therule.
Thissubpart incor poratesinto therule the definition of theterm “variance” contained in
Minnesota Statutes, section 245A. 04 subdivision 9. It isnecessary and reasonable to
incor por ate the statutory definition of theterm “variance’ into therule, because the statute
governsthe granting of a variance and incor por ating the definition by reference ensures that
the definition in thisrule will continue to be consstent with statute in the future.

Subpart 79. Vidim. Thissubpart clarifiesthe meaning of “victim” asit isusedin therule. This
subpart incor por ate the definition of the term “victim” contained in Minnesota Statutes,
section 611A.01. It isnecessary and reasonable to advise license holders of the statute for a
compr ehensive definition of theterm “victim” so that license holder s are awar e of
requirements of law that relate to juveniles who may be consider ed victims or whose crimes
caused othersto be considered a“victim”. Thedefinition of theterm “victim” isreasonable
becauseit is consistent with Minnesota Statutes, section 611A.01, paragraph (b).

2960.0030 ADMINISTRATIVE LICENSING

Subpart 1. Scope. It isreasonable and necessary to state the scope of part 2960.0030,
because license or certificate holdersand others need to know which programswill be
governed by part 2960.0030. It isreasonableto apply thispart to thelicense and certificate
holder s gover ned by parts 2960.0010 to 2960.0710, in order to comply with therule s enabling
statute, Laws 1995, Chapter 226, Article 3, section 60, subdivision 1.

Subpart 2. Application and licensereguirements. Thissubpart isnecessary and reasonable to
includein therule because it clarifies which entitiesthat must be licensed asresidential
programsto serve children and youth.

Thissubpart specifiesthe information that prospective license holders must submit to the
appropriate state commissioner prior to theissuance of a program license and program
certifications. Requiring that thisinformation be given by the applicant to the commissioner is
needed and reasonable because the commissioner needs theinformation to determineif and
how the applicant may be licensed, and which program certifications apply. It isalso
necessary and reasonableto requirethe applicant to submit all the information required in
subpart 2 and sign the license application, because the commissioner needstheinformation to
make a judgement about the application and thisisthe existing procedur e which has worked
well.
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Subpart 3. Criteriafor licensure and certification by the Department of Corrections. It is
necessary and reasonable to inform prospective license holder swho intend to serve children
and youth about whether they would be likely to belicensed by the DOC. Thecriterialisted in
this subpart are reasonable because they arethe criteria that have been traditionally used to
determineif aprogram islicensed by DOC.

Subpart 4. Criteriafor licensure and certification by the Department of Human Services. It is
necessary and reasonable to inform prospective license holder swho intend to serve children
and youth about whether they would be likely to be licensed by DHS. The criterialisted in this
subpart are reasonable because they arethe criteria that have been traditionally used to
determineif aprogram islicensed by DHS.

Subpart 5. Multiple program certifications. It isnecessary and reasonable to inform
prospective license holders who intend to provide mor e than one type of treatment service
that they may belicensed or certified by only one of the two licensing agencies. It is
reasonable to have one agency license and certify a program to avoid duplication and
inefficiency during the licensing and certification process.

Subpart 6. Variance sandards. It isnecessary and reasonableto tell applicantsand license
holdersand certificate holder s about the standar ds that must be met to obtain a variance. The
variance standar ds are also reasonable because they are smilar to the variance standardsin
part 9543.1020, subpart 5 and are consistent with the requirements of Minnesota Statutes,
section 245A.04, subdivision 9.

Subpart 7. County natification. It isnecessary and reasonableto tell applicants and
interested parties, such as county officials, that the applicant must tell the county board of the
county in which the program will be opened that the applicant intendsto operate a program
and advise the county about theintended use of the program, because the county isthe local
agency which administerswelfare programsin the state of Minnesota. It isreasonable and
necessary to requirethat thelicense holder let the county where the program will be located
know about the intention to open a licensed program, because theresidents of the program
may need social services and the county isthelocal provider of social services.

Subpart 8. Denial of application. It isnecessary and reasonableto tell applicants and the
public about the conditions for denying an application for licensure. The denial of applications
standar ds ar e also reasonable because they are similar to the ssandardsin part 9543.1030,
subpart 1, and meet the requirements of Minnesota Statutes, section 245A.05.

It isnecessary and reasonableto requirethat the decision to deny a license by one
department be effective for both departments, because both departmentsusetherule
requirementsin chapter 2960 to make the determination to deny a license. It would be
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wasteful and inefficient to a allow a licence holder or applicant seek licensure from the other
department after being denied by the first department applied to, because the rule standar ds
arethe samefor both departments. It isnecessary and reasonable to require a denied
prospective applicant to wait two year s befor e re-applying, because the departments should
avoid being harassed by unsuccessful applicants who might frequently apply as a means of
harassing the departments. The prohibition against frequent application is also reasonable,
because it allows an applicant to re-apply if thereis new information which amountsto a
significant changein the conditions which werethe basisfor previous denial.

Subpart 9. Drug or alcohol use, prohibited. It isnecessary and reasonable that applicants or
license holder sunder stand that they must develop a policy that prohibits staff aswell as
volunteers, and subcontractors from abusing prescription medications aswell as being under
theinfluence of a chemical when directly responsible for resdents, becausetheresidentsrely
on the employees and otherswho areresponsiblefor the care of resdents. Thedrug and
alcohol policy standar ds ar e also reasonable because they are similar to the standardsin part
9543.1020, subpart 14.

Subpart 10. Policy and procedurereview. It isreasonable and necessary to requirethe
license holder to make the program’s policiesand procedur es available to the commissioner
for review, because the commissioner should review those documentsto determine if the
license holder is complying with the rule and to determineif the license holder has sufficient
management controlsin placeto ensurethat the program will operate within license
requirements. It isreasonableto requirethe program to provide policy documentsto the
commissioner for review, because Minnesota Statutes, sections 241.021, subdivision 1, and
245A.04, subdivisons 4 to 6, require the commissioner to ingpect management and policy
documentsprior toissuing a licenseto an applicant.

Subp. 11. License and certification terms. It isnecessary and reasonableto requirethat the
commissioners of DOC and DHS issue a license document which states what the terms of the
license ar e, because the license holder and interested persons need to know who the license
holder isand what servicesthe program islicensed or certified to provide. Therequirements
of thissubpart are necessary and reasonable, because they are a continuation of current DOC
and DHS licensing practices.

Subp. 12. Licensing actions. It isnecessary and reasonable to require that the commissioners
of DHS and DOC follow the requirements of their respective statutes when the departments
take alicensing action. It isalso necessary and reasonable to advise inter ested per sons about
the lawswhich will be followed if thereisa need to take a licensing action.

2960.0040 STATEMENT OF INTENDED USE
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Thispart isnecessary and reasonable to ensure that license holder s declar e the types of
servicesthey will provide, so that referring agencies will be awar e of the license holder’s
areas of expertise. The statement of intended use for the program should increase the
probability that children will bereferred to a program that will best meet their careand
treatment needs. It isreasonableto requirethe program to write a statement of intended use
so that the commissioner can review the statement to determineif the program islikely to be
ableto serve the population according to the terms of the program’slicense and certification.

2960.0050 RESIDENT RIGHTSAND BASIC SERVICES

Subpart 1. Basicrights. Thissubpart isnecessary to clarify the basic rights each resident has
whilein the care of thelicense holder. Thissubpart isreasonable becauseit requiresthe
license holder to protect therights of aresident to reasonable treatment whilein alicensed
program. Thissubpart is also reasonable because many of therightsin thissubpart are
similar to therightsstated in Minnesota Statutes, section 144.651. Thissubpart isalso
reasonable because the requirements of this subpart have been reviewed and recommended
by the public advisory committee for thisrule.

Subpart 2. License holder duties. It isreasonable and necessary to requirethelicense holder
to develop poalicies which correspond to therightsin subpart 1 and to provide basic services,
because the license holder isrequired to meet the needs of theresident in the program. The
license holder must meet the needs of the resident, because the license holder has control
over theresidentsand theresidents ar e often unable to meet their own needs except by using
the goods and services provided by thelicense holder. Minnesota Statutes, sections 245A.09,
subdivison 2, paragraph ¢, and 241.021, subdivison 1, requirethat licenang rulesinclude
basic licensing standar ds such asthose standardsrequired by this subpart.

Subpart 3. Basicrightsinformation. It isreasonable and necessary to requirethelicense
holder to give basc rightsinformation to theresident and those who are responsible for the
resident, because the license holder has custody of the resident and the license holder isable
to easly supply the resdent with the basic rightsinformation. It isreasonableto makethe
information about resident rights available to resident and interested personsin alanguage
that theresident can under stand, so that they know what kind of treatment to expect while
staying at the program, and can request adequate treatment for theresident. It isreasonable
to requirethat thelicense holder give theinformation to aresident in a language that the
resident can under stand, because licensed programs care for resdentswho may have limited
English language skillsand it isimportant that residentswith limited English language skills
also under stand what kind of treatment to expect from the program and under stand what is
expected of theresident. It isreasonableto requirethelicense holder to advise theresdent
about contacting a state-appointed ombudsman, because the license holder should know about

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 42



appropriate ombudsman servicesfor residents and should be able to assist a resdent who
wishes to contact an ombudsman.

2960.0060 PROGRAM OUTCOMESMEASUREMENT, EVALUATION AND
COMMUNITY INVOLVEMENT

Subpart 1. Statement of program outcomes. Thissubpart isnecessary to ensurethat the
license holder has policiesthat identify program outcomes and promote the health of
resdents. It isnecessary and reasonable to require program outcomes, to meet the
requirements of Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1), (iii).
It isreasonable to require a way of evaluating the program’s successin achieving the desired
treatment outcomesfor individual residents.

Subpart 2. Qutcome measures. It isnecessary and reasonable that license holders measure
the outcomes of their servicestoresdentsin order to ensurethat they have provided
necessary care and treatment to residents, because L aws 1995, Chapter 226, Article 3,
section 60, subdivision 2, clause (1), (iii), requiresthat license holder s “ collect demogr aphic
information on clients served and outcome measuresrelative to the success of services.

Subpart 3. Program evaluation. It isnecessary and reasonableto requirelicense holdersto
evaluate the strengths and weaknesses of the program aspart of an ongoing internal
program evaluation and quality assurance effort, becauseit is consistent with chapter 2960's
enabling legidation. Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1),
(iii) requiresthat the department develop rules which require license holdersto monitor the
program effectiveness and guide the improvement of services provided, and evaluate client
and family satisfaction with each facility’s services.

Subpart 4. Use of findings. It isnecessary and reasonable to require programsto use the
program evaluation reportsrequired by subpart 3 asa bassfor making program
improvements, because L aws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause
(2), (iii) statesthat the rulesmust require programsto use internal evaluation and quality
assur ance effortsto guide improvement of serviceat the program. It isalso reasonableto
requirethat the license holder use findings from internal program evaluation reportsasa
basisfor program improvements becauseit isa good way to get useful infor mation about the
program. The requirements of this subpart werereviewed by the advisory committee for this
rule and determined to be reasonable.

Subpart 5. Independent program audit. It is necessary and reasonable that license holders
comply and cooper ate with program audits conducted by the commissioner so that the
commissioner may determine whether the licenseholder s “ continue to meet the standards
established in statute and rule and the needs of the clientsand community.” according to the
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rule’'s enabling legidation, Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause
(3). Discussion with the author s of the enabling legidation indicated that the program audits
wer e supposed to be done by the commissioner. It isreasonable to meet the legidative intent
of the Laws authors by using the department to conduct an independent program audit of
license holders.

Subpart 6. Community involvement. It isnecessary and reasonableto requirethat license
holders create a board of directorsor advisory committee, that “representstheinterests,
concernsand needs of the clientsand community being served.” according to L aws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (1), (i). It isreasonableto requirethe
license holder to meet the requirements of this subpart because thefacility islicensed to
provide a service to the community and to theresidents at the facility. Requiring
representation of residents and the community served by the facility isa way to ensure that
the facility has a method to continually ascertain the needs of residentsand community served
by the facility.

2960.0070 ADMISSION POLICY AND PROCESS

Subpart 1. Exemptions. It isnecessary and reasonable to inform prospective license holders
interested in providing transitional housing servicesthat they are exempt from a part and
subpart, so that they conform to only germane parts of therule. Thetranstional services
programs are exempt from the admission criteria because they serve a population who do not
need all of the services of a traditional residential program and are governed by statutorily
determined admission criteria as noted in part 2960.0630, subpart 10. In addition, transtional
housing programs do not inventory theresident’s belongings and the program does not
necessarily purport to offer treatment to theresident for problemsthat would be determined
through screening.

Subpart 2. Admission criteria. Thissubpart requiresthat license holders establish criteria for
admitting residentsto their program. It isnecessary to requirethat the license holder have
criteriafor admitting residentsto ensurethat the license holder consider sthe condition of the
person to be admitted, including the person’s disabilities, gender and cultural heritage, so that
the license holder evaluates whether or not the license holder can meet the person’sneeds. It
isreasonable to expect the license holder to have resourcesto respond to the needs of
persons admitted to the program so that services might be provided to theresident soon after
admission. It is necessary and reasonable to have admission criteria to meet the requirements
of Minnesota L aws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (2), (1).

Subpart 3. Resident admission documentation. The requirements of thissubpart are
necessary to ensurethat thereis documentation of relevant referral information, including the
authority under which theresident was placed, aswel as basic demogr aphic infor mation about
the resdent including characteristics unique to a particular resident which are placed in a
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resident’srecord. Itisreasonableto require such documentation because written reports
must be submitted by the license holder to outside agencies, including the courts, counties,
and the appropriate state licensng authority. Theinformation in thisis also needed by the
license holder to determinetheidentity of theresident and the appropriate carefor the
resident.

Subpart. 4. Inventory and handling of resdent property. Thissubpart isnecessary to ensure
that theresident’s property and funds stored or otherwise accounted for whiletheresident is
in placement. It isreasonable and necessary to require an inventory to decrease the
likelihood that the resident’s property will not be accounted for during theresident’sstay in
the program, and to help ensurethat resdentswill get their property back when they leave
the program and have use of ther property during their stay at the program. Requiring the
license holder to document the receipt and disbur sement of resident property and requiring
the license holder to periodically account for resident funds ar e reasonable because
documentation provides a written record which may be reviewed by the commissoner and
checked for accuracy by theresident.

It isalso needed and reasonableto requirethat the resident’s property be separated from the
license holder’sand the license holder’s agents' property during theresident’s stay to avoid
the misappropriation of the resident’s property or other forms of abuse of the resident which
may involve money or property. Therestrictions on the buying and selling of property
between the resident and those who control the resident isreasonable because it avoids
situation which could be considered abuse or exploitation of the resdent.

Theruleadvisory committee reviewed the timing requirements of this subpart regarding
reasonableness and agreed with the timing requirements and found this subpart to be
reasonable.

Subpart 5. Resident screening. It isnecessary that all resdents admitted to a program be
screened in the areas addressed in items A, subitems 1 through 6. Requiring the license
holder to determinetheresident’s physical, mental, educational, chemical dependency or
chemical abuse, cultural and sexual abuse history and condition, and vulner ability to abuse,
and needsis necessary and reasonable because these char acteristics affect theresident’s
behavior and may identify problemswhich need to be addressed by the program, either
directly at the program or by referralsto other professonalsin the community. Itis
reasonable that these assessments be conducted because the assessments measure areas of
importance to theresident.

It isreasonable and necessary to requirethelicense holder to deter minethe cultural and
gender-based needs of residents, because L aws 1995, Chapter 226, Article 3, section 60,
subdivision 2, clause (2), (v) requires programsto have cultural sensitivity. It isnecessary to
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determine which cultural groups clientsidentify with, so that the program can meet the
culturally-based needs of residents.

Thetimelimitsregarding screening in item C, were reviewed by the rule advisory committee
and wer e found to bereasonable and necessary. It isnecessary to screen theresident
promptly to determine which servicesto provideto theresident and to determineif the
resdent has a condition which requires prompt treatment.

It isalso reasonable to use arecent screening instead of conducting a new screening because
it isefficient and providesthe program with the information needed to carefor aresdent, if
the resdent’s condition has not changed sincethelast screening. In addition residentsare
believed to didike repeated screening when transferred or re-admitted to a program.

It isreasonable and necessary to ensurethat the opinions of the resident and family members
who take an activeinterest in their child are sought, in order to integrate the expectations of
theresdent and theresident’s parentsregarding their child’ streatment goalsat the program.
It isa standard of practicein Minnesota to haveresidentsand their familiesinvolved in
treatment planning. Family involvement during treatment encour ages family reunification and
community involvement when the resident makesthe transition to living in the community
following treatment.

It isreasonable that the screening contain relevant up-to-date information in significant areas
of theresident’slife, so that a meaningful treatment plan can be developedfor theresident.

It isnecessary and reasonableto require thelicense holder to comply with the requirements
of item E to ensurethat theresident gets services which match theresident’sneeds. It is
necessary that thisbe donein concert with theresident’s county case plan manager to ensure
that the resour ces of the county are availableto the resident, and to ensurethat the treatment
provided by the license holder isin keeping with the treatment provided through the case plan
manager .

If the screening pointsto the need for an assessment, it isnecessary that the license holder
take stepsto seethat theresident isreferred to appropriate professionals for the purpose of
assessing the resident in areas wher e the screening pointed to the needfor an assessment so
that theresident’s health will betreated appropriately.

It isreasonable to expect the license holder to arrange for the assessmentsto be conducted to
ensure that the assessments occur. If the screening pointsto the need to hospitalize the
resident, it isnecessary that the license holder transport theresident to the hospital in a way
that takes into consideration the resident’s safety, because the license holder isresponsible
for the health and safety of aresident.
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It isnecessary and reasonable to require license holder sto contact case managersor other
appropriate agenciesif a screening points up the need for the resdent to receive mental
health services, to ensurethat resident getsthe needed services. The case manager is
responsible for coordination of services according to Minnesota Statutes, section 245.4873,
subdivison 4. Theresdent and theresident’slegal guardian must be informed that the
screening of the resident concluded that the license holder requires mental health services, so
that they know about the resdent’s condition and can help theresident. The requirement that
the mental health professonal may deter mine whether to not inform theresdent’s guardian of
the resident’ s need for mental health services, if necessary to protect the resident, is
reasonable because the interests of resident are a primary concern.

It isnecessary to requirethat alicense holder contact the case manager and recommend a
chemical use assessment if theresident’s chemical health screening points out the need for a
chemical use assessment, to ensurethat an appropriate deter mination will be made regarding
theresident’sneed for treatment services. It isreasonableto require the license holder to
contact the case manager regarding the results of the resident’s chemical use screening,
because the license holder hasthe results of the screening and the case manager is
responsible for updating theresident’s case plan and needsto know about theresident’s care
plan.

2960.0080 FACILITY OPERATIONAL SERVICES, POLICIES, AND PRACTICES

Subpart 1. Exemptions. It isnecessary and reasonable to exempt transitional services
programs from the subparts noted in this subpart because transitional services programsare
different from other programslicensed by thisrule. Transtional services programs prepare
residentsfor independent living and do not provide all servicesto aresident, because they are
encouraging residentsto obtain many of their own services asthe resdent would do after
leaving the program. Theservicesthat aresident in atranstional services program would
receive are specific for each resident and listedin an agreement between the license holder,
the party paying for services and the resident, which states which servicestheresdent will

get. Transitional service programs do not use discipline techniques such as seclusion and
physical holding with residents.

Subpart 2. Basic services. It isnecessary and reasonablefor license holdersto provide basic
servicesto residentsthat fulfill the resdent’ s basic rightsidentified in the rule because the
resident relieson the program for the minimum level of care and services. The program has
control over theresident and the resident’s activities and the program must act to permit the
resdent to exercise or enjoy therights granted by part 2960.0050.
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It is necessary and reasonable for thelicense holder’s servicesto aresident to have a stated
measur able outcome to meet the requirements of Minnesota L aws 1995, Chapter 226, Article
3, section 60, subdivision 2, clauses (1) (iii) and (2) (ii).

It isnecessary and reasonableto requirethat the license holder ensurethat resdentsget a
needed service from a sour ce outside of the program, if the program does not directly provide
the service, because appropriate services must be provided to residents according to
Minnesota L aws 1995, Chapter 226, Article 3, section 60, subdivision 1.

Subpart 3. Cooperation in treatment and basic service delivery. It isnecessary and
reasonable to requirethat the license holder cooperate with theresident’s case plan manager
and other appropriate agenciesto develop and deliver basic services and servicesidentified in
the resident’s screening to the resident and arrange assessmentsfor theresident. It is
reasonableto requirethe license holder to cooperate with the case plan manager and other
appropriate agencies, to develop and provide servicesto residents, because residents need
the servicesand the license holder isin a good position to deliver the services, because the
resident lives at the licensed program and the program isrequired to carefor the resident.

It isnecessary and reasonable to requirethat the license holder work with theresident, the
resident’s parentsor guardian, case plan manager, treatment plan aswell as other
professionals and agenciesinvolved in providing servicesto the resident, to implement the
resident’s care plan to ensurethat the personswho areimportant in theresdent’slifeand the
personswho areresponsible for theresident’s care areworking in a smilar way to help the
resident by implementing the resident’s case plan. The advisory committee for thisrule
commented that it wasimportant to have people who are a part of theresdent’slife, while the
resdent isin treatment and after treatment, work together to support theresident’streatment
plan and treatment goals. Working together during and after treatment will increase the
likelihood that the treatment plan will be followed and the resident will benefit from the
treatment plan.

It isnecessary and reasonablethat the license holder share treatment information with
persons and groups who have an appropriate lawful interestsin theresdent’streatment, to
ensurethat thereisa common under standing of the anticipated outcomesfor theresident.
Thisitem assumesthat other partsof therule will be adhered to, which require thelicense
holder to follow data privacy lawsregarding the release of infor mation about a resident.

It isnecessary and reasonableto requirethelicense holder to communicate with the
resident’sformer and current school, because education isan important part of theresdent’s
lifewhilein a program and following the resdent’srelease from the program. Using the
resident’s case plan asa guidefor communication with the resdent’s current and former
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school ensuresthat a uniform plan for the resident’s care will be followed by the per sonswho
areworking together to carefor theresident.

It isnecessary and reasonable for thelicense holder to report resident’s behavior to the
appropriate parties so that the care plan may be developed and adjusted to addressthe
resident’sinappropriate behaviors. Likewise, positive behaviors, addressed in theresident’s
treatment or service plan can be acknowledged and enhanced.

It isnecessary and reasonable to require the license holder to recommend changesin the
resident’s case plan to the placing agency as needed, because the license holder isfamiliar
with the resdent’s condition and knowswhether the case plan is producing the desired
changesin theresident’s condition.

It isnecessary and reasonableto requirethe license holder to sharerelevant information
about theresident and resident’sfamily with the appropriate professionals and agencies that
work with the resident to optimize theresdent’s care whilein the facility and after discharge
from thefacility. The personsand agenciesthat work with the resdent need information
about the resdent and theresident’sfamily to provide care and treatment for the resident.

It isreasonableto requirethat information be promptly provided by thelicense holder to the
requesting agency, parent, guardian or professional, because the information may be needed
by the requestor who isproviding or planning the care of theresident. Unreasonable delays
providing needed information could result in duplicative unnecessary costs to the person that
needs the infor mation, because the per son would have to again gather the information from
the original sourcesif theinformation was not forthcoming from the license holder in a timely
fashion.

Subpart 4. Facility rules and due process system for residents. It isnecessary and
reasonable to requirethat license holders communicate to resdents the ways in which due
processis handled whilein the care of thelicense holder. It isreasonableto requirethat the
license holder addresstopicsin items A through E, because the topics werereviewed and
approved by the public advisory committee for therule and the topicsare smilar tothe
current practice for communicating due process and facility rulesto resdents.

Subpart 5. Discipline policy and proceduresreguired It isnecessary and reasonableto
require license holder sto have discipline policies and proceduresthat requirethelicense
holder to consider theresdent’s background and condition when deciding what disciplinary
action to take with aresident, because certain resident behaviors may be symptomatic of
underlying mental health issues or may be a cultural or gender related behavior which needs
to be recognized as not meriting discipline of the resident.
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It isalso necessary and reasonableto reference alist of punishmentsthat the license holder
must not subject residentsto, because many of the punishmentswould be consider ed abuse or
neglect under Minnesota Statutes, section 625.556, subdivision 2, or would be forbidden under
Minnesota Statutes, sections 144.651, and 245.826, and part 9545.0995.

Therequirements of item B, which mandates that no resdent or group of resident may punish
aresident or group of residents, isreasonable and necessary to protect the safety of residents
and to prevent thelicense holder from shifting the power and responsibility for the care of
residentsto other residents of the licensed program. The advisory committeefor thisrule
reviewed and approved the prohibition against residents disciplining residents.

Subpart 6 Daily resident activities. It isnecessary and reasonableto requirelicense holders
to develop a schedule of theresdent’ s daily activities because the schedule will inform the
resident, their parents, and placing agencies, what theresident’ s day will generally entail.

The description of daily activities may indicate whether the program is pursuing theresdent’s
treatment plan.

It isalso reasonable to requirethelicense holder to know the resident’s wher eabouts,
becausethelicense holder isresponsble for providing supervison and guidance to residents
and isalso responsiblefor residents safety. Knowing the whereabouts of a resident isalso
important because the license holder must be ableto determineif theresident hasrun away or
ismissing. If thelicense holder does not know where aresident is supposed to be, it will be
difficult for the license holder to establish that theresident isin the correct place, rather than
missing.

Subpart 7. Culturally appropriatecare. It isnecessary and reasonableto requirelicense
holder sto document the provision of culturally appropriate careto each resident, because
Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, paragraph (2), clauses (v), (vi)
and (vii), requirethat rules be developed which include providing inter pretersand English
language skill development, cultural sensitivity, staff which reflect the ethnicity of clients
served wherever possible, and that training be provided staff in the area of cultural
sengitivity. It isnecessary and reasonable to follow the requirements of the enabling
legidation for thisrule. Programsadmit children who are from a variety of cultural
backgrounds and who may not speak English well enough to under ssand what the child is
expected to do or why the child isin the program. It isreasonable to expect that the program
be able to communicate with aresident in a language that the resident can under stand,
because the program isresponsble for the child and the child must be able to speak to staff
and be understood aswell as hear and under stand what is said.

Therule advisory committeereviewed and generally approved the culturally appropriate
standardsin subpart 7. Feedback on culturally appropriate care sandardswas also given at
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public forums and representative of the communities of color that sat on the rulemaking
committee provided feedback during 1997 and 1998. Members of minority councils, persons
who represented organizations and agencies serving per sons of color, and other individualsin
the community, testified that license holder s should provide culturally appropriate careto
residents.

Subpart 8. Spirituality services and counseling. It isnecessary and reasonableto requirethe
license holder to afford residentsthe opportunity to participatein spirituality services,
activities and counseling on a voluntary basis, because redligious freedom is a per sonal
freedom that may not berestricted by government and is a congtitutionally protected right of
personsliving in the United States of America. Many residents ar e in out-of-home placement
because of government decisions, and license holdersare caring for residents at the request
of government agencies, s0 it would not be proper torestrict thereligious freedom of
resdentswho arein placement because of government action. It isreasonableto requirethe
license holder to assist the resident to get spiritual services and counseling, because the
license holder has control over the many aspects of resident’slife and hasthe resourcesto
contact persons and groupswho could provide spiritual servicesand counsealing.

At public forums held regar ding the rule many persons emphasized the importance of
spirituality in the lives of children in general and of children of color. It was stressed that
spirituality should not belimited to religious wor ship at traditional places of wor ship, and that
spiritual services and counseling ought to be allowed to be consistent with theresident’s
background and be meaningful to theresident. Several representatives of the Native
American community, including Native American children who had been in out-of-home
placement, asked that therule protect their right to pursuetraditional Native American
religious practice aswell as Christian religious practice.

A person’s spiritual well-being is often being viewed by the mental health profession asan
important component of a person’s overall emotional health, and 12-step recovery programs
also recognize the importance of a person’s spiritual life.

Members of the public and the Umbrella Rule rulemaking advisory committee, aswell as
DHS and DOC have taken the position that car e should be exercised by license holdersto
ensurethat spirituality services and counseling are consistent with theresident’ streatment
needs, and not allow residentsto participatein cultsor organizations which would be
detrimental to theresident or othersin the program.

Subpart 9. Educational services. It isnecessary and reasonableto requirelicense holdersto
ensurethat resdents have educational services, because education isa very important part of
aresdent’s development and children arerequired to attend school by law. Some programs
such as shelter care and detention carefor resdentsfor a brief period and may be subject to
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laws which govern providing education to resdentsin short-term care programs. Some
programs care for resdentswhich are younger than the mandatory age for providing
education to children, so the rule does not impose an obligation on programsto educate
residentswho are not of school age.

Item A. It isnecessary and reasonableto requirethat the license holder ensure residents get
an appropriate education in whatever educational setting theresdent isplaced for instruction,
because the license holder has general control of theresident’s activitiesand isin a position
to help theresident get an appropriate education. It isreasonableto requirethe license holder
who provides educational services on the grounds of the facility to meet the requirements of
laws regar ding education, because the license holder isrequired to meet the requirements of
all applicable laws and because the laws regar ding education are intended to promotethe
resident’s development.

It is necessary and reasonableto requirethelicense holder to provide year-round educational
servicestoresidentsif required by law, because L aws, 1995, Chapter 226, Article 3, section
60, subdivision 2, clause (2), (ix), requiresyear-round instruction. Some membersof therule
advisory committee and member of the public have testified that residents often have not
attained the educational level of children their age and need year-round education to promote
the children’simproved learning. Some members of the rule advisory committee and
member s of the public have also testified that year-round education is not availablein all
areas of the stateand it isnot required by other laws, which meansthat it will not be available
to residentsin some areas of the state unless all the school districtsin the statearerequired
to provide educational serviceson ayear-round basis.

Item B. It isnecessary and reasonable that license holder sfacilitate the resident’s school
attendancein order for theresident to participatein instruction and continue to progress
toward graduation or attainment of an equivalent degree. It isreasonableto requirethe
license holder to enroll theresdent in theresdent’sdistrict, if appropriate, because the
resdent’ sdistrict may be nearby and theresdent may benefit from continued ingtruction at a
school that isfamiliar with resident.

Item C. It isnecessary and reasonable that the license holder make periodic inquiries about
the resdent’s progressin school to determine if the resident isreceiving the special and
regular education services which theresident should receive.

Item D. Itisnecessary and reasonable to requirethelicense holder to provide chemical
health education to resdents who have inappropriate chemical use problems, becauseit is
believed that chemical use problems can be limited by education about the problemswhich
arisefrom chemical abuse. Thelicense holder isin a position to provide chemical health
education services becausethe license holder has general control of theresident. Theruleis
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reasonable because it requiresthe license holder to “provide’ chemical health education to
those residents who need it, but allows the license holder the flexibility to deter mine who will
deliver the chemical health education information to the resdent and how much chemical
health education theresident should have.

Subpart 10. Exerciseand recreation. It isnecessary and reasonableto requirethelicense
holder to develop and implement a plan that provides exercise and recreation for all resdents
in order to promote health and fitness and enhance the physical, and emotional well-being of
theresident.

Subpart 11. Health and hygiene services. It isnecessary and reasonable that license holder
meet the conditionsin items A through F regarding the residents health and hygiene.

Item A. It isnecessary and reasonable that license holders provide residents with accessto
basic, emergency and specialized medical care, including mental health and dental care and
treatment, because the license holder assumes the responsibility for the general care of the
resident. Thelicense holder also hasthe resourcesto contact providersof health care
services as needed

Item B. It isnecessary and reasonable to require the license holder to maintain recor ds of
illnessesreported by theresident aswell asthe license holder’sresponse to thereport of
illness, including the date that medical, psychological or dental care were provided, because
the licensing agency and other regulators need the record to deter mine whether the services
wereprovided. Therecord isalso reasonable becauseit providesinformation to other care
provider s about the health of the resdent and which treatments wer e provided to theresdent
so that the care provider can determine which additional or continued health servicesthe
resident needs.

Item C. It isnecessary and reasonableto prohibit the license holder’s stockpiling of
prescription drugs at the facility , because the license holder may only store prescription drugs
for thoseresdentsfor whom the drugsare prescribed. It isdangerousand illegal to give
prescription drugsto anyone except the person to whom the drug was prescribed.

Item D. It isnecessary and reasonableto require license holder sto consult with a physician,
registered nurse, nurse practitioner, or pharmacist to develop a plan for the safe storage and
delivery of medicine, because medication can be dangerousif incorrectly administered, and
drugs may become ineffective or be used by the wrong person if not stored properly. Itis
reasonableto requirethat medicine be correctly stored to keep the medicine from being used
by thewrong person or used in thewrong way. It isnecessary to keep the medicinein the
original bottle, because the original bottle contains useful information such as a description of
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the medicine and instructions for the proper administration of the medicine and phone
numbersto call if there are questions about the medicine.

Item E. It isnecessary and reasonableto requirethelicense holder to maintain records of all
prescription drugs, including the quantity of medication initially received, the amount of
medication administered, the dosage and the time administered to the resident, because thisis
consistent with contempor aneous and prudent health care practicesand it providesarecord
for review by those who regulate the license holder.

Item F. It isnecessary and reasonableto requirelicense holdersto providetheresident’s
parent or legal guardian with the any unused medications, because the medication may be
needed to treat the resdent following discharge and may not lawfully be given to another
resdent. It isreasonable to requirethat any unused medications, must be disposed of

accor ding to plan approved by a pharmacy, to ensure that the medicineis not given to the
wrong person or used in thewrong way. It isreasonableto requirethat disposition of
medications must be noted in theresident’ sfile, because noting the disposition in thefile will
provide arecord for review by those who regulate the license holder.

Subpart 12. Food and nutrition. It isnecessary and reasonableto require license holdersto
ensurethat foods and beverages provided to residents are nutritious, palatable, of an
appropriate quantity and variety, because the license holder suppliesthe food which residents
need to maintain good health and theresidents do not typically have an option of getting food
from sour ces outside of the program to supplement their diet. It isalso reasonable to require
that the food have quality characteristics, such asthat thefood is palatable and is
appropriately prepared and served.

It isnecessary and reasonableto requirethelicense holder to provide a medically prescribed
diet if ordered by aresdent’s physician, or recommended or ordered by a prenatal care
provider, because the diet isan important to maintain theresdent’s health and avoid illness.
Examples of medically prescribed dietsinclude diets which exclude foodsthat aresident is
allergic to and diets which accommodate the needs of resdents with diabetes.

It isnecessary and reasonable that the license holder provide a diet which does not conflict
with theresident’sreligious or cultural beliefs, because it would not be appropriateto force a
resident to choose between eating and following the resident’ sreligious beliefs or practices
regarding food.

Subpart 13. Resident clothing, bedding, and laundry. It isnecessary and reasonableto
require license holdersto ensure that residents have adequate clean clothing that is
appropriate to the season, because theresident relieson the license holder for clothing, and
Minnesota weather changesto the extent that war mer clothing isneeded in the winter and
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lighter weight clothing is needed in the summer. Therule advisory committee felt that it was
reasonableto requirethat bedding be cleaned at least once per week, and it was also noted
that it wasa common practicein the field to change linens at least weekly. The requirement
that the mattresses befire-retardant isreasonable because it isthe current practicein the
field. It isreasonable and necessary that thelicense holder ensure adequate clean bath
towels and washcloths, because the residents need these items to maintain good hygiene
practices and thelicense holder isthe entity that isin a good position to supply towels and
washclothsto resdents. Therequirements of this subpart are common practice in the out-of-
home carefield at thistime.

Subpart 14. Emergency plan. It isnecessary and reasonable to require thelicense holder to
develop awritten compr ehensive emer gency plan which reflects advice from fireand law
enfor cement agencies, because the emer gency plan will help protect the safety of the
resdents. Fireand law enforcement agencies can inform the license holder about local

emer gency response services and give the license holder advice about the emergency plan. It
isthelicense holder’s responsibility to protect the health and safety of resident.

Deveoping a written emergency plan will allow the license holder to inform everyone at the
facility what to do in an emergency, which will ensurethat people will know what to do if an
emer gency occurs. It isnecessary and reasonable for the plan to include specific
responsibilities of staff to help all resdents, including resdent’ s who have disabilities and
require special care. Laws 1995, Chapter 226, Article 3, section 60, Subd. 2, clause (2), (viii),
requiresthat programming standardsinclude the license holder’s* capacity to respond to
personswith disabilities.”

Subpart 15. Communication and vigtation. It isnecessary and reasonablethat license holders
develop awritten policy about resdent communication and visitation so that resdentsare
allowed the freedom to communicate and visit with persons of their choice, with restrictions
imposed that arejustified by theresident’s case plan, statute, or court order. It isalso
reasonable that parentsbe allowed to visit theresident at times convenient to theresident’s
parent because parental involvement with the resdent isimportant to theresident’streatment
and should be encouraged by allowing the parent to visit theresident at a time which fitsthe
parent’s schedule. Some parentswork at timeswhich may not allow them to take advantage
of typical visiting hoursand may be unableto visit aresident unless an alternatetimeis
agreed upon by the parent and the program.

Subpart 16. Resident records. It isnecessary and reasonableto requirethat license holders
maintain sufficient documentation on residents so that the regulatory authoritiesmay review
therecordsfor compliancewith regulatory standards. It isalso necessary and reasonableto
requirethelicense holder to useformsand collect and maintain data asrequired by Laws,
1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1), (iii).
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Subpart 17. Critical incident and maltreatment reports. It isnecessary and reasonable that
license holdersreport maltreatment, becauseit isrequired by Minnesota Statutes, sections
626.556 and 626.557. Reporting critical incidentsis necessary and reasonable becauseit will
ensurethat the designated state licensing authority isableto review theincident to deter mine
whether residentswere harmed asa result of the critical incident and whether theresidents
involved in theincident wer e given appropriate medical and psychiatric care, and review the
license holder’s actions. It isalso necessary and reasonableto require that the license holder
review and possibly change the license holder s policies about maltreatment, if reviews of
incident reports and quality assurance reportsindicates change is needed, because these
reportsareintended to help the license holder determine whether the existing policiesare
appropriate. Thereview of critical incidents and maltreatment are part of the license holder’s
program evaluation process at part 2960.0060, subpart 3, which are used to determinethe
need for program improvements.

Subpart 18. Resident and family grievance procedures. It isnecessary and reasonableto
require license holdersto develop and follow grievance procedur es accor ding to L aws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (1), (ii), which statesthat therule
standards must requirethat programs have * appropriate grievance and appeal proceduresfor
clientsand families.” It isreasonablethat the grievance procedureinclude arequirement
that the program provide the necessary forms and assistance so that a complainant may
properly submit a formal grievance, because many residents and their parents may have
limited education or may require assistance for other reasons. It isalso reasonableto require
the license holder to explain who will resolve the complaint and the appeal processto be used
if the complaining party wantsto appeal theinitial resolution of the complaint. Thefive day
time period for license holder’sresponse to the complainant isreasonable because it allows
enough timefor thelicense holder to review the matter, while ensuring that the resident
receives atimely response.

Item B. It isnecessary and reasonable that documentation of the grievance must remain on-
gtefor two licensing periods, so that the commissioner may review the number, nature, and
resolution of the grievances, asa part of the overall review of the license holder’s program to
determine compliance with statutesand rule. In addition, thereview of grievancesispart of
the license holder’s program evaluation processat part 2960.0060, subpart 3, which isused to
determine the need for program improvements.

2960.0090 DISCHARGE AND AFTERCARE
Subpart 1. Exemption. It isreasonable and necessary to exempt transitional services

programs from the requirement to return theresident’s property at the time of discharge
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because transitional services programsdo not inventory or take custody of aresident’s
property at admission, so thereisno need to return the property at discharge.

Subpart 2. No gect policy. It isnecessary and reasonable to requirelicense holdersto
comply with the provisions of Minnesota Laws 1995, Chapter 226, Article 3, section 60,
subdivision 2, clause (2) (iii), which requires* a no-gject policy by which youths are dischar ged
based on successful completion of individual goals and not automatically discharged for
behavioral transgressions.”

It isnecessary and reasonable to requirethat thelicense holder confer with relevant
individuals befor e dischar ging residents who have not met their goals, becauseit is believed
that residents benefit from stability in relationships and it is believed to be har mful to the
resident to move the resdent from place to place without resolving the problem that led to the
resident’s placement in out-of-home care. Dischargefrom afacility without a completereview
of thereasonsfor theresdent’s discharge, may lead to subsequent out-of-home placements.
Subsequent and multiple placements, arefrequently a sign that either the placement isnot
appropriate to meet the needs of theresident or that the treatment of theresident isnot
effective.

When the discharge of aresident isimminent, it isnecessary and reasonable to requirethat
the license holder determine whether it isin the best interest of theresident or othersin the
facility for health and safety reasons, to temporarily remove theresident from the facility. It
isnecessary that the removal of theresident not exceed five days, because the resident may
need active care and treatment without the loss of time during an excessively lengthy decision
making interim. It isnecessary to requirethat the license holder document the alternativesto
dischar ge which wer e consdered and regected so that thereisarecord which may reviewed by
the commissioner to determine compliance.

Subpart 3. Return of resident’sproperty. It isnecessary and reasonableto require license
holderstoreturn theresdent’s property at discharge, unlessthe license holder is prohibited
to do so by law, because the license holder hasno right to hold the resident’s property after
discharge. It isalsoreasonableto requirethat any discrepancies between the inventoried
property turned over to thefacility at the time of theresdent’sadmission and the property
returned to the resident at discharge, must be documented by staff, because the facility is
responsiblefor the property that it takes from theresdent.

A system of inventorying resdents property upon admission will assuretheresdent that the
resident will leave the facility with the resident’s personal property. Furthermore, it will
provide theresident with documentation of theresident’s property which can be used to
guestion thelicense holder, if the resident’s per sonal property isnot returned.
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2960.0100 PERSONNEL POLICIES

Subpart 1.Staffing plan. With the exception of family foster settings, it is necessary and
reasonable to requirelicense holdersto develop staffing plansthat are approved by the
commissioner to ensurethat the requirements of Chapter 2960 are met. It isreasonableto
requirethat the staffing plan include infor mation which identifies staff assgnments, and to the
extend per mitted by law, meets the cultural and ethnic needs of each resdent served by the
facility, because Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (2), (vi).

Qualified and trained staff are crucial to the efficient operation and effectiveness of a
residential program that caresfor and treatsresidents. It isreasonable that the staff are
scheduled in amanner that will assurethat residents receive staff attention so that the
residents plan of careisddivered in the correct way.

Subpart 2. Recruitment of culturally balanced staff. It isnecessary and reasonable that
license holder s actively recruit, hireand retain full time staff who areresponsiveto the
diverse population served by the program to the extent per mitted by law, becauseit is
required by Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause 2, (v) and
(vii). Thisapproach should be used by license holders so that children of color may receive
carefrom individualswho are awar e of and better ableto relateto children of color. In
addition, persons of color who served as members of the Umbrella Rule Advisory Committee,
professionals, concerned parents and private citizens, testified and provided feedback to DHS
and DOC during public forums and hearings held throughout the State, during the summer of
1997, and early winter of 1998 that the requirements of subpart 3 areimportant to the proper
care of children of color.

Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (2), (vi), requiresthat the
rule contain standards mandating that license holder s “ use staff who reflect the ethnicity of he
clients served, whenever possible.” It isnecessary and reasonable that thisprovision of state
law be carried out without causing a conflict with other lawswhich bar discrimination. It isalso
reasonable to requirethe license holder to provide aresident with opportunitiesto associate
with role modelswith similar racial and cultural backgrounds, because it providestheresdent
with an opportunity to see people who the resident may mor e readily idertify with in a postive
way.

Subpart 3. Orientation and in-servicetraining. It isnecessary and reasonableto requirethe
license holder to providetraining to staff which is modified on an annual basisto include new
changesto laws, rulesand professional standards regarding important aspects of training for
staff, because staff need to be given current information about the work that they do and laws
or standardswhich must be met when caring for residents. It isreasonableto require
orientation and training of staff because orientation and training are required by existing
rules. The public advisory committeefor therule also felt that orientation and training were
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important to maintain the quality of care given to residents and the services given to families
of residents.

Trainingin cultural sengtivity and disability awarenessisrequired by Laws 1995, Chapter
226, Article 3, section 60., subdivision 2, clause (2), (v). It isalsoimportant that staff receive
orientation in areasthat will aid in the prevention of or reduce the likelihood that resdents will
be harmed during emergency situations. In addition, it isimportant the staff receive an
orientation in all policiesand proceduresthat relate to the operation of the program, so that
staff will be better able to meet the needs of thetar get population served by the program and
to achieve the program’s outcomes. Staff must also be aware of all pertinent data practices
regulationsin order to under stand the regulationsregarding the release of data about
residentsto staff, because the improper release of information isnot lawful and may harm the
resident or theresident’sfamily.

It isalso necessary and reasonable that staff who provide direct contact with residents,
receive on-going training which will develop staff’sskillsin order to provide residentsthe best
quality care services.

Subpart 4. Specialized training. It isnecessary and reasonableto requirelicense holdersto
provide staff with specialized training so that they may better serve residents whose behavior
or other characteristicsrequirethat staff possess special skillsor a different kind of
knowledge or competenciesthan isnormally required.

The Umbreéla Rule Advisory Committee member s stressed the importance of license holders
and staff being awar e of the needs of residents, and that staff should have enough skill and
training to addresstheresident’s needs.

Subpart 5. Documentation of Training. It isnecessary and reasonableto requirethat in-
service training be documented so that a thorough and up-to-date record of each staff
person’sin-servicetraining record will be retained for review by the commissioner to

deter mine compliance with part 2960.0100. The documentation of training will also providea
useful record for review by the license holder, when the license holder plansfuture staff
training.

Subpart 6. License holder and staff qualifications.

Item A. It isnecessary and reasonableto requirethat license holders and staff have
sufficient experience and education in order to provideresdentswith the proper level and
type of careand services. It isnecessary and reasonableto requirethat the license holder be
a mature adult because some of the residents will be older teens who need the guidance and
help of a mature adult and maturity is a desirable quality for alicense holder to have. It is
also necessary and reasonable to requirethat the license holder and staff have the ability to
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carry out their obligations and meet the resident’s needsidentified in theresident’s case plan
or otherwiseidentified, because meeting theresident’ s needsisa duty of the license holder
and staff who have control of the resident.

Item B. Itisnecessary and reasonable that staff who work with femaleresidentsbetrained in
gender-based issues, because ther e was testimony during the development of the rule that
female residents should have their needs met in a different way than maleresidentsregarding
some aspects of treatment.

Item C. It isnecessary and reasonablethat license holdersbeat least 21 year s of age, so
that they will possess the experience, knowledge, maturity and ability to operate a residential
program serving residentsin need of residential care and services. Umbrella Rule Advisory
Committee member s generally agreed that a license holder should be at least 21 year s of age
to obtain a licenseto provideresdential careto children.

Subpart 7. Background study. It isnecessary and reasonablethat license holdersand their
employees use the background study processesrequired by law, for staff who have direct
contact with residents. Minnesota Statutes, Chapter 245A setsforth the processthat DHS
license holders must follow regar ding employee background studies, and the process for
disqualifying employees if warranted by theresults of the study. It also directsthe DHSin
how it will carry out the provisons of law, including the due processfor employees who have
been disqualified from direct care.

DOC will follow the relevant statutory requirementswhen it conducts a background study of
license holdersand their staff.

2960.0110 PHYSICAL ENVIRONMENT AND EQUIPMENT

Subpart 1. Physical environment and equipment. It isnecessary and reasonable that license
holders equip and maintain the physical plant in waysthat arein keeping with the intended
outcomes of the program, because the physical plant should be in keeping with the objectives
of the program. It isalso necessary and reasonable to requirethelicense holder to keep the
resdent’s surroundings well maintained to show regard for the resdent and other persons
who are at thefacility and to promote the resdent’s self-esteem.

Subpart 2. Comfort, privacy, and dignity. It isnecessary and reasonableto requirethat
license holder s ensurethat the physical environment provide for the comfort, privacy and
dignity of individuals as part of an overall plan of carefor theresdentsand to provide
residentswith a model for living that emphasizes respect for theresdents.

Subpart 3. Adequate facilitiesfor services.
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Item A. It isnecessary and reasonableto requirethat license holdersensurethat food
services, storage, housekeeping laundry and maintenanceis handled or otherwise carried out
in waysthat will promote the health of resdents, becausethat is a part of the license holder’s
duties. It isalso necessary to requirethat the license holder promote the health of residents
because residents need to be healthy in order to feel good and achieve treatment goals,
because the absence of good health limitsthe resdent’s ability to be functional.

Item B. It isnecessary and reasonableto requirethat if license holders contract with an
outside food vendor that the vendor meet all federal, state and local health standards so asto
promote the health and well-being of all resdentsand guard against bad food handling
practices and resulting food-bor n illness.

Item C. It isnecessary and reasonableto requirethat, if license holder s provide educational
services on-site, then the classrooms must provide an atmospherethat is conducive to
learning and that it meetsthe resident’s special physical, sensory and emotional needs,
because many children in out-of-home placement have special needs or disabilitieswhich
would require an appropriate environment.

Item D. It isnecessary and reasonableto requirethat license holders provide special
adaptive equipment and furnishings to meet the unique needs of residents served by the
license holder, because residents with special needs may requir e equipment which is adapted
to meet the resident’ s needs to allow theresident to function appropriately.

Subpart. 4. Firg aid Kit. It isnecessary and reasonable to requirethat license holder s have
afirst aid kit supplied for use by residents and staff to respond to a medical emergency or
circumstancerequiring first aid care, because first aid kits are a useful collection of medical
supplieswhich will enable staff to respond to a medical emergency until a qualified fir st-
responder can aid theinjured person. It isreasonable that the kit be in a place which is
availableto staff and residents so that the maximum number of personswould be ableto
assist an injured person in an emer gency.

2960.0120 PHYSICAL PLANT STANDARDS

Subpart 1. Exemptions.
Item A. It isnecessary and reasonable to exempt transitional services programsfrom in

subpart 2, item C, because transitional services programsdo not always provide housing to
clients and some housing provided by a transitional services program arenot at the program’s
address, but arein variouskinds of housing in the community. Transitional services programs
are exempt from the requirements of subpart 2, item C, because transitional services
programs do not serve young children who need room for outdoor recreation.
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Subpart 2. Code compliance. It isnecessary and reasonableto require license holdersto
comply with all applicablefire, health, zoning, and building codes and items A to J, because
health, fire, zoning, and building codes ar e laws which the license holder must obey. In
addition, health, fire, zoning, and building codes ar e intended to protect the health and safety
of resdents and othersand to protect property values and control land use.

Item A. It isnecessary and reasonable to require that no deeping room accommodate more
than four resdentsat any onetime, that multi-bed bedrooms provide a minimum of 60 square
feet per resident of useable floor space, with three feet between each bed, that are placed side
by side, and one foot between beds placed end to end to maintain a safe environment which
affordsresidents a reasonable degree of comfort. These space considerationsare required to
assure residentsthe opportunity to safely and quickly exit the bedroomsin the event of afire
or some other emergency or event requiring an immediate evacuation from the bedroom; and
to afford resdentswith a minimum level of privacy and comfort. Non-ambulatory residents
must be assured of at least 80 squar e feet of useable floor area, to accommodate special
adaptive equipment in order to assur e ease of movement into, within and exiting the bedr oom
inamanner that assures ease of movement, and in the event of an emergency or event
requiring an immediate evacuation from the bedroom, that it be donein as expedient manner
aspossblein order to protect the resident from harm.

Item B. It isnecessary and reasonableto require license holdersto provide each resident
with adequate space for clothing and personal possessions along with furnishingsto storethe
clothing and other personal possessions, because the resident may need their Articles of
clothing and other per sonal possessions and theresident should be afforded accessto the
items.

Item C. It isnecessary and reasonableto requirethe license holder to provide adequate
outdoor space for resident recreation, because people need adequate spaceto exer cise.
Exerciseisbelieved to be important to maintaining physical health and maintaining a good
mental outlook.

Item D. Itisnecessary and reasonableto requirethelicense holder to providetoilet facilities
required in thisitem, because the resdents must have an opportunity to go to the bathroom
and to maintain good hygiene. Therule advisory committee reviewed these standards and felt
that they were the minimum acceptable standardsfor bath and toilet facilities.

Item E. It isnecessary and reasonablethat the license holder assurethat the heating plant be

sufficient to maintain a temperature of 70 degrees Fahrenheit, in all rooms used by residents,
because thisisthought to be comfortable for most people.
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Item F. It isnecessary and reasonable that each license holder provide sufficient natural as
well aselectrical lighting to achieve “reasonable’ light levelsfor the function of each given
area, because it isimportant to have enough light to seewell in order touseagiven area

appropriately.

Item G. It isnecessary and reasonableto require the license holder to provide enough space
indoorsfor quiet or group activities, because residents need both types of spaceto do both
types of activities. Programstypically afford both types of space so that residents can engage
in diver se activities such as quiet homework or group activitiesincluding play.

Item H. It isnecessary and reasonableto require alicense holder who provides education
services on-ste, to conform to the physical plant and equipment requirements of the
Minnesota Department of Children Families and L ear ning, because those standards are
appropriatefor operating a facility which offers educational services.

Item |. It isnecessary and reasonable that license holderswho provideintake and admission
services, have sufficient space to conduct intake and admission functionsin a private and
confidential manner, because residents are required to divulge private information during
admission. Thelicense holder isrequired keep private information about residentsfrom
persons who are not entitled to theinformation, ther efor e the license holder should have a
place to conduct admission or intake wher e private infor mation may not be overheard by
personswho are not entitled to the information.

ADDITIONAL STANDARDS FOR GROUP RESIDENTIAL SETTINGS
2960.0130 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Subpart 1isreasonable and necessary because it states which parts of
Chapter 2960 license holder s must meet if they want to be licensed to provide group
resdential servicesin their program. It isreasonableto advise personswho operate a group
resdential program for children that thisrule setsforth the minimum standar ds which apply to
thar program.

Subpart 2. Applicability. Subpart 2 isreasonable and necessary because it indicates which
parts of Chapter 2960 apply to applicants who wish to operate group residential programs. It
isreasonableto inform applicants which standar dsthey must meet to obtain a group
residential license.

Subpart 3. Certification option. Subpart 3 isreasonable and necessary becauseit informs
applicantsthat they need not apply to obtain a treatment certification if they do not wish to be
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certified to provide treatment services. It isreasonabletoinform all applicants of this policy
so that they will know that there ar e different types of carethat they could offer to resdents.

Subpart 4. Exemptions. Therequirements of subpart 4 arereasonable and necessary to
ensurethat applicantsare awarethat transtional and shelter services programs are exempt
from having to meet the standardsfor group residential programs. Thissubpart isreasonable
because resdents placed in transitional programs are preparing to live independently and
generally need basic care services and do not require a highly structured environment that the
group resdential standardsrequire. Shelter care programsareintended to be short term care
provider s and should not have to provide the same servicesthat a provider would be expected
to provide to resdents who will bein the program for alonger period.

2960.0140 QUALITY ASSURANCE, IMPROVEMENT, AND PROGRAM OUTCOMES

Subpart 1. Resident and family satisfaction survey. Therequirementsof subpart 1 are
reasonable and necessary to ensur e that license holder s receive feedback from each resdent
and personsinterested in theresident’s care, regarding the impact that the program services
had on theresident during theresident’s stay. The feedback could be used to improvethe
delivery of servicestoresidents. It isreasonableto requirelicense holdersto obtain
feedback data and information in item A, subitems 1 to 7, because the services are important
to residents and feedback from residentswill help the license holder maintain or improve the
quality of services. It isnecessary to requirethelicense holder to gather documented
information about services so that documentation is available to substantiate what residents
and parentssaid about the services. Thissubpart isreasonable because the enabling
legidation for thisrulerequiresongoing internal program evaluation at L aws 1995, Chapter
226, Article 3, section 60, subdivision. 2, clause (1) (iii).

Subpart 2. Treatment plan compliance. Therequirementsof subpart 2 arereasonable and
necessary to ensurethat residents’ treatment plansarereviewed and evaluated to determine
whether or not the objectivesidentified in theresidents treatment planswere met. It is
reasonable to require the license holder to document which serviceswere provided to the
resident by thelicense holder and which services wer e provided by someone other than the
license holder so that the services can be evaluated to deter mine the effectiveness of license
holder provided services apart from services provided to the resdent by other providers. It is
reasonable to have the license holder document the extent to which the services provided to
the resdent contributed to achieving the goals and objectivesidentified in theresident’s
treatment plan because such information is needed to properly determine whether the
services wer e effective and whether the license holder met the objectives of theresident’s
treatment plan.
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2960.0150 PERSONNEL POLICES

Subpart 1. Job descriptions. Therequirements of subpart 1 arereasonable and necessary,
because staff per sons need to know what is expected of them and how their dutiesrelateto
other staff member’sduties. Thisrulepart isalso necessary becauseit requiresthe license
holder to identify the minimum qualifications necessary to perform the assigned tasks, so a
prospective employee will know if they are qualified to perform the tasksthat are listed in the
job description. The requirements of subpart 1 are necessary and reasonable, because they
aresimilar to parts 2930.1900 and 2935.1000.

Subpart 2. Professional licensure. Therequirementsof subpart 2 arereasonable and
necessary because, this subpart requiresthelicense holder to demonstrate that staff who
perform job dutiesthat require a professional license or certificate, have valid credentials,
such asalicense or certificate. It isreasonableto require proof of valid credentials, because
credential issuing authoritieswill readily provide evidence of licensure or certification

Subpart 3. Staffing plan. Therequirements of subpart 3 arereasonable and necessary to
ensurethat group resdential programs have enough staff on duty at all timesto provide
residents with necessary care and supervision and enough staff to achieve the outcomes
indicated on the facility license and certification application form. It isreasonableto require
that the commissioner usethecriteria and guidelinesin items A through J to determine
whether thelicense holder’s staffing plan is acceptable, because the license holder should
know which criteriawill be used to determine whether the license holder’s saffing plan is
acceptable.

Therequirements of items A and B arereasonable and necessary, because it isimportant that
staff on duty have immediate access to someone in charge of the facility who will make
necessary decisions about situationsthat need a well informed, quick decision. It is
reasonable that the person in charge be available to direct and supervise staff who carry out
the person in charge' sdecision. It isreasonableto requirethat thelicense holder designate a
staff person at the facility asthe person in charge at the facility, because a person at the
facility whoisin chargeislikey to have current accur ate infor mation about what is going on
at thefacility. The requirementsof items A and B are necessary and reasonable because
they are similar to parts 2930.1700, subpart 2, item A and 2935.0600, subparts 2 and 3.

Therequirementsof item C arereasonable and necessary to ensurethat all social services
provided to resdentsin the facility are coordinated by a program coordinator in a consistent
and orderly manner. It isreasonableto assumethat services would be coordinated when the
responsibility to coordinate servicesis given to one person. Therule advisory committee felt
that a full-time program director would be needed if the facility population exceeded 24
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residents to ensure proper coordination of all social servicesin a consistent manner,. The
requirements of item C are necessary and reasonable because they are smilar to part
2935.0500, subpart 13.

Therequirementsof item D are reasonable and necessary to ensure that same sex staff are
readily available within the facility at all timesto prevent stuations from occurring that will
invade the privacy of residents or would embarrassor diminish the dignity of residents by
opposite sex staff performing certain duties; i.e. strip sear ches, withessing or assisting in
internal body searches, etc. Many residentsin residential treatment facilities have been
either emationally, physically or sexually abused. Having a staff member of the same gender
superviseresidentsduring strip sear ches, internal body sear ches, supervision of showering
and lavatory use, dressing and undressing, assisting with personal hygiene activitiesand or
medical concernsthat involve aresident’s buttocks, genitalsor breasts may diminish the
resident’s embarrassment, loss of dignity and perceived risk of harm. Therequirements of
item D arenecessary and reasonable becausethey are smilar to parts 2935.0600, subpart 5
and 2930.1700, subpart 2, item C.

Residentsin DHS licensed programs are seldom subjected to strip sear ches, internal body
sear ches, and direct supervision whiletoileting or bathing. Some residents of DHS licensed
facilities need assistance toileting or bathing, because of their young age or a handicap.
Currently, these residents may be assisted by facility staff without regard to the staff’s
gender, unlessthereisaneed to have same gender staff assist theresident. The Department
of Human Services believesthat aresident’s sense of privacy and dignity should be respected
and that theresident should not be subjected to embarrassment.

Therequirements of thisitem should not be construed to prevent the continuation of the
practice of staff of either gender assisting residents at DHS licensed facilitieswho need help
with toileting and bathing if the resident isnot embarrassed, and the resident’ s dignity is not
diminished, nor istheresdent’s privacy invaded. Residents of DHS licensed facilitieswho
need assistance toileting or bathing should be allowed to choose to be bathed or assisted with
toileting by staff without regard to gender, if theresident is capable of choosing. Thelicense
holder must follow the request of a parent or guardian of a resident who isnot capable of
making a decision about the gender of staff who assist the resident with toileting or bathing.
Some DHS licensed shelter programs accept young children who need assistance bathing or
toileting. It would be unreasonableto requirethat a young maleresdent of a shelter, such as
atoddler, who needs help toileting or bathing, would be required to wait for help from amale
staff person. It isunlikely that the young resident’s privacy would be invaded, dignity
diminished, or that the child would be embarrassed.

Therequirements of item D regarding a contingency plan that ensures an immediate response
by an on-call staff of the same gender arereasonable and necessary to ensurethat female
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residents feel emotionally and physically safe during nighttime sleeping hours. Most of the
residential facilitiesin Minnesota ar e co-educational. Most of these facilities have a majority
population of boys. There are many facilitieswhere very few femalesareresdentsat any
given time. Themajority of girlswho end up in residential care have experienced sexual
abuse, many of these girls have experienced sexual abuse multiple times, and many at the
hands of different perpetrators, the majority of whom have been male. Girlswho experienced
sexual abuse ar e often times hyper sensitive to the potential for further victimization. This
per ception can become exacer bated in conditions of confinement for girlswherethey fed little
control over what happensto them. Girlswho have been abused, especially those that have
been abused during the nighttime deeping hours, often times have difficulty falling adeep,
may experience nightmares, and some of these girls experience flashbacks. When girls
experience nightmares, flashbacks and difficulty falling adeep, and assistance isrequired
from a staff person, thiswould best be done by female staff rather than male staff. In
general, most girls, especially those who have experienced sexual abuse by males, will feel
mor e comfortable having female staff supervise them at night.

Therequirementsof item E are necessary and reasonable, becauseit isa common practiceto
provide medical servicesto personswithout regard to the gender of a medically licensed
professional staff person. It isalso necessary and reasonableto require medically licensed

per sons of the same sex provide an internal body search in item D, subitem (2), because these
searches aretypically provided by a medically licensed per son of the same gender. The
internal body sear ch procedureis much morelikely to occur in a DOC licensed program. The
requirements of thisitem regarding the gender of the medically licensed person performing an
internal body sear ch are reasonable because they are similar to current practicein the
correctional field.

Therequirements of item F are necessary and reasonable, because they requirethe license
holder to have at least the minimum number of staff necessary to safely carefor childrenin a
resdential program. Therequirements arereasonable, because they are smilar to the current
practicesin theresidential carefield in Minnesota. Other parts of the rule which specify the
conditionsfor license holdersto be certified to provide certain types of care or treatment may
requirethat more staff be present, because that type of care or treatment typically requires
more staff.

The Minnesota Council of Child Caring Agencies[M CCCA], agroup representing providers
of out of home carefor children and juveniles, asked that the rule allow group homesthat are
staffed accor ding to the house-parent mode be allowed to let house-parents deep at night
while children are adeep, unlessthere was a situation that would requir e the house-parentsto
be awake. The house-parent model is characterized by staff who are hired to provide carefor
children in out of home placement by acting as parentsto the children in care at the group
home. House parentsare typically at the group home most of the time, but arereieved by
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other staff from the agency that operates the group home, so that house-par ent hastime off
from work.

The home-like atmospher e of a group home operated by house- parentsis considered to be
effectivefor treating someresidentsand isnow used in Minnesota. The departments would
like to continue to have this mode of treatment available as a placement option and believes
that arule caveat regarding awake staff at night is necessary to continue to have house-
parent model group home car e available without substantially increasing the cost of care.

Unlessthereisa problem or a special concern, parents commonly deep at night when children
areadeep. Similarly, it isreasonable to allow house-parentsto deep at night when residents
are adeep, if thereisno situation which would requir e the house-par entsto be awake and
aiding aresident or awake and providing supervision to aresident or safeguarding the
resident.

It isreasonable and necessary to requirethat the license holder ensurethat enough staff are
always available and capable of responding to an emergency. It isreasonableto requirethat
the license holder have enough staff to protect and ensure the safety of residents, because the
license holder has assumed responsibility for the care of theresident. Therequirements of
item F arenecessary and reasonable becausethey are similar to parts2930.1700, subpart 2,
item B and 2935.0600, subpart 9. The staff to resident ratios of thisitem have been reviewed
by the advisory committee and found to be generally reasonable.

Therequirements of item G arereasonable and necessary to ensurethat all statutory
educational requirementsrelating to resdentswill be met during aresdent’sstay. Itis
reasonable and necessary to requirethat the license holder make an effort to ensurethat the
resident’s educational needs are met, because education isvery important for resdents,
because education isa part of theresident’s preparation for life asan adult. License holders
who provide education servicesto residents at the licensed program arerequired to use
teacherswho ar e certified by the Department of Children, Families, and L ear ning, because
certified teacher s have demonstrated their ability and there ar e teacher s available who have
been certified by the Department of Children, Familiesand L ear ning.

Therequirementsof item H arereasonable and necessary because they ensurethat staff will
coordinate treatment servicesfor residents and ensure that residents receive the activities
and services stated in their treatment and case plans. It isreasonableto expect that the
license holder will have enough staff to supervise and coor dinate treatment servicesrequired
in theresidents' treatment and case plans. A ratio of one staff to 25 residentsisreasonable
becauseit issmilar totheratioin part 2935.0600, subpart 13.
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Therequirementsof item | arereasonable and necessary becauseit isimportant to identify
and register all volunteers so staff can identify the volunteersand for insurance pur poses.
Thisidentification should include a photograph, addr ess, and telephone number at which the
volunteer can be reached and other job-related information. The license holder may usea
smplified identification system for one-time volunteers. One time volunteer s who do not have
unsupervised contact with residents may require only the approval of the facility
administrator. Therequirementsof item | arenecessary and reasonable because they are
similar to parts 2935.0600, subpart 12.

Therequirements of item J are reasonable and necessary because each facility should have
enough staff to perform the duties and responsibilities which are necessary to meet the
physical, emotional and safety needs of residents and ensur e the safety of staff and the
community.

If the program’starget population tendsto be comprised of resdentswith characteristicsthat
require added staff efforts, then it isnecessary and reasonableto requirethat the program
have mor e staff to provide the appropriate supervision of residents. It isalso necessary and
reasonableto requirethat the license holder consider the physical plant characteristics of the
facility when assigning staff, because the design of the facility may require more staff to
adequately supervise and carefor residents. It isnecessary and reasonableto require the
license holder to consider the kind of servicesthat the program will offer resdents when the
license holder makesthe staffing plan, because some services must be delivered by staff with
professional licenses and some services may require a higher staff to resdent ratio be
available.

Subpart 4. Personné training Therequirements of subpart 4 arereasonable and necessary to
ensurethat staff are adequately trained to carefor and superviseresidents. It is necessary
and reasonable to require at least 24 hours of training, because current licensing rules
governing DOC licensed [see 2930.1800, subpart 3] programsand DHS licensed treatment
and shelter care[see part 9545.1105, subpart 2] programsrequire at least 24 hours of staff
training. It isnecessary and reasonableto requirethat the license holder deter mine whether
staff need additional training, based on the criterialisted in item A, because the license holder
knows the char acteristics of the target population, program services provided and the
outcomes expected from the services.

Staff training isintended to help staff develop and demonstrate inter per sonal communication
skillsand an awar eness and appr eciation of, and senditivity for the cultural background and
needs of the residents. Staff training about the car e of resdentswho have different cultural
backgrounds or have a disability is needed and reasonable, because it meetsthe requirements
of Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, paragraph (2), (vii). Staff must
also under stand basic concepts of adolescent development, and have general knowledge of
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chemical use problems, physical and sexual abuse and lear n suicide prevention techniques. It
isreasonable to require staff to participate in on-going training regularly throughout the year,
so that they know how to perform their job in a manner consistent with program policies.

Therequirement that the license holder have an annual training plan for staff isnecessary and
reasonable because it issimilar to existing juvenile facility licensing rules. The requirements
of subpart 4 are necessary and reasonable because they are smilar to parts 2930.1800 and
9545.1105.

2960.0160 ADM1SSION POLICIES AND PROCESS

Subpart 1. Admission criteria. Therequirementsof subpart 1 arereasonable and necessary
to ensurethat thelicense holder will admit resdentsfor care and treatment that the program
isableto carefor. Thissubpart isnecessary because the enabling legidation for Chapter
2960, Laws 1995, Chapter 226, Article 3, Section 60, Subdivision 2, clause(2) (i), requires
admission criteria.

Subpart 2. Ability to meet resident needs. The requirements of subpart 2 arereasonable and
necessary to ensurethat theresident’s stay in the facility is appropriate because the services
offered by the facility will meet the resident’ s identified needs. It isreasonable to requirethe
license holder to review the placing agency’ sinformation about the resident’ s needs because
the facility must carefor theresident and meet theresident’s needs and the facility knows
which needsit can mest.

Therequirementsof item A arereasonable and necessary to ensurethat the license holder is
awar e of the degree of aresident’ssuiciderisk and whether the resident may endanger the
resident’sothers. It isreasonabletorequirethelicense holder to take stepsto ensurethat
theresident and othersare safein the facility, because the license holder controlsthe facility.

Therequirements of item B arereasonable and necessary because the license holder should
deter mine which assessments were donefor theresident prior to admisson. Theinformation
gathered through assessmentswill help the license holder determine what theresident’s
needs are and whether additional assessmentswill be needed to develop a treatment plan. It
isreasonableto requirethe license holder to document the assessments, because placing
agencies have such information readily available and it isalogical step to taketo begin the
treatment plan development process.

Therequirements of item C arereasonable and necessary to ensure that the programs
offered by thefacility will meet theresident’sneeds. It isnecessary to requirethe program to
meet the resident’ s needs, because the resident must rely on the program for care and
treatment and it isthe responsibility of the program to carefor theresident. It isreasonable

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 70



torequirethelicense holder to document the program’s ability to meet theresident’ s needs,
because the document isarecord which can be reviewed by the commissioner to determine
compliance with the requirements of Chapter 2960.

Therequirementsof item D are reasonable and necessary because caring for aresdent
considered likely to engage in sexually abusive behavior, should merit special precautions by
the license holder to ensurethe safety of residents and staff. It isreasonableto requirethat
thelicense holder take special measuresto carefor aresdent whoislikely to engagein
sexually abusive behavior because the resident may act out sexually with other personswhile
in thefacility. It isimport to consider the vulnerability of other residents because a resident
with sexually abusive behavior may attempt to be sexual with a vulnerableresdent. It is
commonly believed that single occupancy deeping rooms are the best room arrangement for
housing sex offendersin a manner which limitstheir likelihood of having sex with other
residents.

Therequirements of item E arereasonable and necessary to determineif aresdent hasa
chemical abuse or dependency problem. Chemical abuse and chemical dependency problems
are common in children entering of out-of-home car e facilities. Information about the
resident’s chemical use status are useful in the development of an appropriate treatment plan.
If the license holder does not offer chemical dependency treatment, it isimportant to refer the
resident to an appropriate program that meetstheresident’sneeds. It isreasonableto
requirethat license holders document aresident’s chemical use status, because chemical
abuse and dependency screening and assessment tools arereadily available.

Subpart 3. Privacy. Therequirements of subpart 3 arereasonable and necessary to ensure
that confidential information about a resident is protected during the admission process. This
ruleisalso necessary because admission proceduresin DOC licensed programs often require
the removal and search of theresident’s clothing and personal items. It alsoisavery
stressful and emotional time for newly admitted resdents which might be aggravated by
distractions from other program residentsor activities. Therequirements of subpart 3 are
necessary and reasonable becausethey are similar to parts 2930.6800, subpart 3.

Subpart 4. Information to residents. Therequirementsof subpart 4 arereasonable and
necessary to ensur e that residents know the facility’ srules and disciplinary process and what
isexpected of them. It isnecessary that all residents betold how to obtain hygiene and other
personal items, and that residents know the policies and procedur es governing visiting,

cor respondence, bathing, laundry, grievances, clothing, bedding exchange, and other
operational procedur es, because the facility rules and procedureswill govern the residents
during their stay in thefacility. A resident’sfailureto follow the rules could result in a penalty
for the resdent. Requiring the facility rules and program information to beread to those
resdentsincapable of under standing written documents or who areunabletoread is

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 71



necessary to ensurethat residentswho can’t read the ruleswill have information they need to
act appropriately whileresding in the program. The requirements of subpart 4 are necessary
and reasonable because they are smilar to parts 2930.3100, subpart 2 and 2935.2200.

2960.0170 CLASSIFICATION AND SEPARATION OF RESIDENTS

Subpart 1. Classification of residents. The requirements of subpart 1 are reasonable and
necessary to provide for the safety, protection and security of staff, residents, and the
community. It isreasonableto requirethelicense holder to develop a classification plan,
because it provides staff a meansto determine what type of behavior to expect from
resdents. Therequirements of subpart 1 are necessary and reasonable becausethey are
similar to parts 2930.3000, and 2935.2100, Subpart 1. Classification of residents has been a
requirement since thefirst juvenile detention and residential standardswere promulgated.

Subpart 2. Separation of resdents by gender. Therequirements of subpart 2 arereasonable
and necessary to ensurethat each facility licensed under thisruleisin compliance with
Minnesota Statutes, section 641.14. It isreasonableto expect that residents be housed
separately according to their sex to ensure the resdents privacy from intrusion by residents
of the opposite sex. Therequirementsof subpart 2 are necessary and reasonable because
they aresimilar to parts 2930.3000, and 2935.2100, Subpart 1.

2960.0180 FACILITY OPERATIONAL SERVICE POLICIESAND PRACTICES

Subpart 1._Policy manuals. Therequirementsof subpart 1 arereasonable and necessary in
order to ensure a uniform daily operation of the facility’s programs. [(Dave the requirements
inthenext sentencearenot in Subpart 1. Aretherequirements supposed to bein subpart 17?)
“ The policy and procedure manual should be of sufficient detail and cover all aspects of a
facility’soperation and programs’.] It isreasonableto requirethat all staff have accessto a
copy of the policy manualsto ensurethat staff will provide equal treatment toresdentsand
ensur e continuity of services. The requirements of subpart 1 are necessary and reasonable
because they are similar to parts 2930.2300, and 2935.1300.

Subpart 2._Facility programs. Therequirements of subpart 2 arereasonable and necessary to
ensurethat staff usewritten program policies and procedur esto implement facility programs.
Staff need written program descriptions and policies and proceduresto consistently implement
facility programs, because policies and procedur es passed on verbally would be likely to be
erroneoudy changed asthey werere-told. It isnecessary and reasonable to have measurable
program outcomes to measur e the success of the services and programs, because they are
required by Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1) (iii) . The
requirements of subpart 2 are necessary and reasonable becausethey are similar to parts
2930.2300, 2930.8800, 2935.1200 and 2935.2000, subpart 1.
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Therequirements of item A are reasonable and necessary to ensurethat aresident’s
educational needs are met, and that all residentsreceive needed help from appropriate,
trained staff to meet the resident’streatment plan goals. Therequirementsin subpart 2 are
reasonable because they arerequired by Laws 1995, Chapter 226, Article 3, section 60,
subdivision 2.

Therequirements of item B are reasonable and necessary to ensure that residents will
receive the services needed to meet theresidents needs. It isnecessary to expect license
holdersto develop individual treatment plansfor residents who get mental health services,
becauseit isrequired by Minnesota Statutes, section 245.4876, subdivison. 3. Theterm
“mental health services’ hasthe meaning given in Minnesota Statutes, section 245.4871,
subdivision 28. It isreasonableto requirethelicense holder to have a treatment plan for all
residents, because a treatment plan provides a written summary of the resdent’s needs and
strategiesto meet the resident’s need, which staff can useto carefor theresident.

Therequirements of subitem (1) arereasonable because it isreasonable to requirethelicense
holder to begin developing an individual treatment plan within ten working days of admitting a
resident. It isreasonableto allow sometimefor theresdent to be observed at the program
beforetheresident’s treatment plan iswritten. It isreasonable to allow time for the license
holder to develop the plan in cooperation with theresdent and theresident’sfamily. Ten
working daysisthetimelimit in Minnesota Statutes, section 245.4876, subdivision 3, for
resdents who get mental health services. Therequirements of thissubpart arereasonable
because therequirementsare a part of accepted practice within the careindustry and are
noted in careindustry publications.

CASSP recommends, “ Treatment plansareindividualized and regularly revised . . . . it is
important that treatment needs beindividualized, based on assessments of each child. These
plans are shared with the child, all staff involved in any aspect of the child’slife, parentsand
others.” (CASSP, 1985, 34)

The requirements of subitem (2) are reasonable and necessary because a resident’s needs
may change over time, which could merit a changein the resdent’streatment plan. It isalso
necessary to establish a minimum standard for thetimely review and revison of individual
treatment plansto allow staff to note possible treatment plan changes. The monthly review of
the plan isfrequent enough to ensurethat the license holder will note gradual changesin the
resdent’s condition often enough to keep the treatment plan relevant to the resident’s needs.
It isalso reasonableto require changesin the treatment plan more often than monthly if
necessary, because the treatment plan guidestheresident’streatment and the treatment plan
should be appropriate to meet theresdent’scurrent needs. The requirements of subpart 1
arenecessary and reasonable because they are similar to part 2935.2300, subparts 1 and 2.
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Therequirements of subitem (3) are necessary and reasonable because a plan for transition to
the community isrequired by Minnesota Statutes, Section 245.4882, subdivision 3, and by
Laws, 1995, Chapter 226, Article 3, section 60, Subdivision 2.

Therequirements of subitem (4) are reasonable and necessary to show the license holders
effortsto implement theresdent’ streatment plan, and, if applicable, the resident’s case plan.
It isreasonableto require documentation of the license holder’ s effortsto provide servicesto
the resident, because the documentation indicates compliance with the Chapter 2960.

Therequirements of subitem (5) are reasonable and necessary to ensurethat residents
receiveindividual attention on issuesrelated to theresident’streatment plan. The
requirements of subitem (1) are necessary and reasonable because they are smilar to part
2935.2000, subpart. 2.

Therequirements of subitem (6) are reasonable and necessary to ensurethat resident’s
parentsor legal guardian are properly informed of theresident’s progresswhilein the
program . Progressshould be explained in terms of the resident’s progr ess towar d meeting
the goalsin theresident’streatment plan, or case plan. It isreasonableto require progress
reportsfrom thelicense holder so that parentsor legal guardians can evaluate the facility’s
effectivenessin working with theresdent asrequired by Laws 1995, Chapter 226, Article 3,
Sections 60, Subdivision 2, clauses (1) (iii) and (2) (iii) .

Therequirements of subitem (7) are reasonable and necessary to ensurethat all significant
information about theresdent’s educational status and needs ar e shared with the school
district of resdence when aresident returnsto their school district of resdencefrom a
resdential program that had a educational program on site. Therequirement of subitem 7 is
reasonable because it would enable the school district of residence to continuethe resident’s
educational program that was established by the facility. It isreasonableto require an
educational progressreport becauseresdents must have atranstional plan that includes an
educational component. It isreasonableto expect that resident’s school district of resdence
would need to be contacted because theresident will be enrolled in a school in that district.

Subpart 3. Records and reports. Therequirements of subpart 6 are reasonable and necessary
to ensurethat all datarequired by Minnesota Statutes, section 253C.01 is submitted, because
the information is needed to measur e the effectiveness of care and treatment. Laws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (1) (iii) requiresthat rulesinclude a
requirement to collect information about residents.

It isreasonable to expect all license holdersto gather and store data according to the
requirements of Minnesota Statutes, section 253C.01, because the statuteis currently used to
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successfully gather information on residentsin residential treatment programs. The extension
of thereporting requirementsto other types of residential programswould allow a comparison
of other typesof programsunder smilar reporting requirements. The continued use of
Minnesota Statutes, section 253.01 will allow longitudinal studies of facility populations

regar ding the effectiveness of treatment modes over time.

It isalso reasonable to expect the license holdersto keep recor ds and data on subitems (1) to
(11), because the documentation for each subitem isalready required in Chapter 2960.

Therequirementsof item C are reasonable and necessary to ensurethat thelicense holder’s
records are organized, stored and retrievable, in manner that ensures data privacy and other
legal requirements are met regarding both the confidentiality and accessability of the records.

Subpart 4._Audio or visual recording of resdent. Therequirements of subpart 7 are
reasonable and necessary to protect residents from exploitation by use of theresidents
image or voicefor publicity and to protect residents from unlawful invasons of privacy. The
requirement to consider a photograph or other recording of aresident to bearesdent record
isreasonable, because the designation of the recording asa resident record affordsthe
resident a reasonable expectation that the recording will not be circulated, published or used
for a non-therapeutic purpose. Some program residentsreceive mental health or chemical
dependency treatment and aretheir records must be confidential according to applicable law.
It isreasonableto allow residentsto refuse to be recor ded except when it isrequired by law or
needed to enhance therapy, staff supervision, or security, because theresident should be
allowed to refuse non-ther apeutic activities and the noted exceptions to theresident’sright to
refuse to berecorded are needed to allow the program to properly carefor theresident.

2960.0190 DISCHARGE AND AFTERCARE

Subpart 1. Discharge. Therequirementsof subpart 1 are reasonable and necessary to ensure
that the progress made during theresident’s stay in the facility will continueto bereinforced
in the community by a system that will support the resdent when theresident returnsto the
community. It isreasonable and necessary to specify the contents of the transition plan so
that minimum standards of practice are clear to all partieswho will implement the transtional
plan. Requiring atrangtional plan isreasonable and necessary becauseit issimilar to the
requirementsfor transitional planning in Minnesota Statutes, section 245.4882, subdivisons 3
and 4. Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause (2) (iv) also require
that rulesinclude standardsfor transtional planssimilar to the requirements of subpart 1.

Therequirements of item A arereasonable becauseit isreasonableto requirethe trangtion

plan to identify the resour ces which will assist theresident and the resident’s family to make
thetranstion from residential treatment to lessrestrictive community based services, so that
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license holder, resdent, resident’s parent or guardian, and interested personswill know what
to expect and what their rolewill beregarding the support of theresident. It isreasonableto
requirethelicense holder to help develop the transition planning component of the individual
treatment plan and recommend strategiesfor getting the needed servicesfor theresident
after theresdent isreleased, because it isan industry standard that, “transition should be a
part of the ongoing treatment process, not an isolated occurrence.” (CWLA, 1991, 46).

It alsois necessary to ensurethat the education and other service systems ar e coor dinated.
It isreasonableto requiretheresdent’sindividual education plan and the individual
treatment plan be coordinated with the transtional plan because the plansfor the resident
identify related concerns.

For aresident with a disability, it isreasonable to require thetranstion services plan to
addresstheresident’s need for transition from secondary education servicesto post-
secondary education and training, employment, recreation and leisure and the home living
situation according to M.S. Section 120.17, subdivision 3a..

Therequirements of item B are reasonable and necessary because they ensurethat the
personsin subitems (1) to (4) will know about the resdent’s dischar ge so that they can carry
out their responsibilitiesfor theresident’s care and education following discharge. Itis
reasonableto requirethat a written notice of the resident’s dischar ge be sent, so that
complianceis documented. It isreasonableto requirethelicense holder to notify the
significant partieswho areinvolved with the resdent of the resdent’s discharge from the
facility program because the parties helped to develop the resident’ stransitional plan and
may continue to be involved with theresdent.

Subpart 2. Treatment plan compliance. Therequirementsof subpart 2 arereasonable and
necessary to ensurethat thereisarecord of the services provided to each resident, and
information about who provided the services, and which services were not provided, but were
recommended in theresdent’streatment plan or case plan. Therequired documentation
allowsthelicense holder to indicate the extent to which goals and objectives of theresident’s
treatment plan or case plan were met by the program. It isreasonableto requirelicense
holdersto document the extent to which the resident’s goals wer e met, because L aws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (2) (ii), requires written measurable
goalsfor each resident. Laws 1995, Chapter 226, Article 3, section 60, subdivision 1, clause
(2) (iii), also requires license holder s to establish outcome measuresrelative to the success of
services offered in the facility, which would require measurement of the result of the effect of
the services provided by the program.

2960.0200 PHY SICAL PLANT AND ENVIRONMENT
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Therequirementsof items A to D arereasonable and necessary because they set standards
for the physical plant structure, fixtures, equipment, furnishings which ensuresthat those
things are maintained adequately to protect health and safety of residents and staff.

Therequirementsof item B are reasonable and necessary to prevent and avoid firesand to
deal with afirein thefacility should afire occur. Therequirement to have policies and
proceduresto prevent and avoid firesor deal effectively with afire arereasonable and
necessary because the most danger ous and deadly incident that could occur in afacility isa
fire. It isreasonableto requirethefacility to beinspected by fire officials becausefire
officialsare expertsin recognizing fire hazar ds and may make useful suggestionsto the
license holder about reducing firerisks. Therequirements of item B are necessary and
reasonable because they are similar to parts 2930.4900, 2935.3900 and 2950.0895.

Therequirements of item C arereasonable and necessary to ensurethat thefacility is
properly maintained. Therequirement that facility policy direct staff to report unsanitary and
unsafe conditionsis reasonable becauseit allowsthe greatest number of staff to report
unsanitary and unsafe conditions.

The requirements of item D are reasonable and necessary because requiring the license
holder to have written smoking policiesthat apply to staff and residents ensuresthat policy
will be known to everyone at thefacility. It isalso reasonable and necessary to requirethe
policy to comply with Minnesota Statutes, Sections 144.411 to 144.417, and Public Law
Number 103-227, title X, section 1043, because those laws apply to smoking in facilities
gover ned by Chapter 2960.

2960.0210 FACILITY AND EQUIPMENT CODES

Subpart 1. Facility codes. Therequirements of subpart 1 arereasonable and necessary to
ensurethat the facility meets all code requirements, because the code requirementsare
intended to protect the health and safety of all personsin and around the facility. License
holdersarerequired by existing rulesto meet code requirements.

Subpart 2. Equipment codes. Therequirements of subpart 2 are reasonable and necessary to
ensurethat thefacility’ sfixtures and equipment conform to health, sanitation and safety
codes and regulations, because the code requirements are intended to protect the health and
safety of all personsin and around the area where the equipment isused. It isreasonableto
requirethelicense holder to use and maintain the fixtures and equipment asthe
manufacturersintended because making the equipment function properly promotes efficiency
and protectsthe health and safety of personsin and around the facility.
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Subpart 3._Safety reports maintained The requirements of subpart 3 are reasonable and
necessary to document that the facility is properly covered by appropriate insurance and that
the facility isoperating in a safe, healthy manner. It isreasonableto requirethisstandard of
all license holder s because facility insurance policies generally require such inspections and
safety checksto be completed prior toinitiating cover age. Maintaining a permanent file on all
inspection reportsand other incidentsreportsisalso reasonable becauseit isrequired in
existing licensing rules.

2960.0220 NEW CONSTRUCTION STANDARDS

Subpart 1. New construction sandards. Therequirementsof subpart 1 arereasonable and
necessary to ensure consistent construction standardsfor secure juvenile facilities. It is
reasonableto requireall license holder swho wish to build a securejuvenile facility to meet
secur e construction standardsto , because the standar ds ensur e the safety, security and
protection of staff and residents, and because adhering to the construction standardsis normal
practice in the corrections industry.

Subpart 2._Nonsecur e congtruction standards. The requirements of subpart 2 arereasonable
and necessary to ensur e that nonsecur e residential facilities meet at least state and local
building codes and the physical plant requirementsin part 2960.0120, which are intended to
protect the health and safety of personsin thefacility. In addition, it isnecessary for all
license holder swho wish to construct a nonsecur e correctional group residential facility to
have their design plans and schematicsreviewed by DOC prior to letting bidsfor the
construction of the facility, because the DOC has experience and expertise regarding the
design of correctional program facilities. DOC review and approval of juvenile facility plansis
reasonable to ensurethat correctional group residential facilities are constructed to meet
building and safety codes and the design is consistent with proper practicesin design and
juvenilefacility architecture. It isreasonableto have DOC perform thereview, because they
already have staff assigned to thisresponsibility and Minnesota Statutes, section 241.021
requiresthereview.

ADDITIONAL STANDARDSFOR DETENTION SETTINGS
2960.0230 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Thissubpart isreasonable and necessary becauseit tellsinter ested
persons which parts of Chapter 2960 an applicant for licensure under parts 2960.0230 to
2960.0290 must meet if they desireto provide juvenile detention services at their facility. This
subpart isreasonable and necessary becauseit tellsthat entitiesarerequired to comply with
the requirements of parts 2960.0230 to 2960.0290, as well as 2960.0010 to 2960.0120. It is
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reasonable to advise per sonswho operate or wish to operate a detention program for children
awaiting court action that the purpose of parts 2960.0230 to 2960.0290 isto set forth the
minimum standar ds which apply to their program and the servicesthat they wish to provide.

Subpart 2. Applicability. It isreasonable and necessary to advise interested providersthat
compliance with parts 2960.0230 to 2960.0290 fulfillsthe requirements of Minnesota Statutes,
section 241.021, subdivision 1, for programsthat provide eight-day and 24-hour temporary
holdover facilitiesand secure or non-secur e detention services. It is necessary to tell
detention program providerswhich rule parts are applicable to detention facilities.

2960.0240 PERSONNEL POLICIES

Subpart 1. Job descriptions and staff qualifications. Therule part isreasonable and
necessary becauseit requiresthe license holder to makejob information available so that
staff who are assigned given tasks know what is expected of them and how their
responsibilitiesrelate to the responsibilitiesand tasks of other employees. Thissubpart is
reasonable and necessary becauseit issimilar to existing rule standards at part 2930.1900.

It isnecessary and reasonableto require license holder sto identify the minimum
gualifications necessary to perform the assigned tasks, because staff and othersneed to know
what qualificationsarerequired to a particular job. Itisreasonableto list thetasksand
responsibilitiesin the job description so that the employee doing thisjob and other interested
persons know the specific duties of thejob. It isreasonableto list the degree of authority to
execute job responsibilitiesin thejob description so that the employee and others know the
extent to which the employee can make discretionary decisions. It is reasonableto list the
standar ds of job performancerelated to specified job responsbilitiesin the job description so
that the employee and other interested persons know what outcome measure will be applied to
individual job duties.

It isreasonable that a minimum age of 21 be established because a detention program
provideslegal custodian servicesto minorsand should not have minor-aged employees
supervising minor-aged residents. It isreasonable requirethat detention program employees
have at least a high school diploma or its equivalent, because a high school education isthe
standard minimum education in Minnesota. A high school diploma requiresa person to
demonstrate that they know how to read, write and do basic math, which are essential to
perform the basic tasks such asreading instructions and infor mation about the care of
resdentsand writing reportsor other documents.

Subpart 2. Professional licensure. Thissubpart isreasonable and necessary because it
requiresthat thelicense holder provide evidence that employeeswho perform certain
professional servicesthat must be performed by licensed professionals be licensed or have
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other valid credentials. It isreasonableto require professonal licensureor other valid
credentials because authorities who license professionalstypically provide certificates or
other evidence of professional licensureto the qualified personsthey regulate.

Subpart 3. Staffing plan. It isreasonable and necessary to requirethelicense holder to a
have a staffing plan so the commissioner can determine that each facility is staffed with
enough employeesto perform all duties and discharge all responsibilities and meet the
physical, emotional and safety needs of staff and residents. Requiring the license holder to
addressitems A to J when developing a staffing plan is reasonable because addressing those
items helpsto ensure the safety and security of resdentsdetained in the program. The
requirement of thissubpart are needed and reasonable because they are similar tothe
requirements of the current rule at part 2930.1700.

Item A. Thisitem isneeded and reasonable because it issimilar to requirementsin the
current ruleat part 2930.1700, subpart 2, item A.

Item B. Thisitem isreasonable and necessary because it allows staff on duty to have access
to a person at the facility who isin charge and can make necessary decisions. It isreasonable
to expect someoneto be designated asbeing in charge at a facility and accessible to staff at
all times. Therequirementsin item D isreasonable because it issimilar to the requirements
of part 2930.1700, Subpart 2, item A.

Item C. Item C isnecessary and reasonable to ensurethat sufficient appropriate supervison
isavailablein programswith morethan 24 residents. The requirements of the thisitem are
reasonable, because they are similar to therequirements of part 2930.1700.

Item D isreasonable and necessary to ensure that same sex staff arereadily available within
thefacility at all timesto prevent situationsfrom occurring that will invade the privacy of
resdentsor would embarrassor diminish the dignity of residents by opposite sex staff
performing certain duties; i.e. strip searches, withessing or assisting in internal body sear ches,
etc. Therequirementsin item D arereasonable and necessary because they are similar to
therequirementsof part 2930.1700, Subpart 2, item C. Therequirementsin itemsB and C
are reasonable due to the large number of resdents entering into detention programs who
have been emotionally and sexually abused by adults of the opposite sex. Some of the effects
of child abuse ar e feelings of blame and shame, blurred boundaries, depression, isolation or
withdrawal, low self-esteem, negative body image, feelings of inadequacy, fear, to name a few
(Sgroi, Suzanne M.D. Handbook of Clinical Intervention in Child Sexual Abuse Edited by
Suzanne Sgroi, M.D., Lexington Books 1981)

Therequirementsof item D are reasonable and necessary to ensure that female residents
feel emotionally and physically safe during the nighttime deeping hours. Most of the
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residential facilitiesin Minnesota ar e co-educational [co-ed]. Most of these co-ed facilities
have a majority population of boys. Thereare many facilitieswhere very few femalesare
resdentsat any given time. Themajority of girlswho end up in resdential care have
experienced sexual abuse, many of these girls have experienced sexual abuse multiple times,
and many at the hands of different perpetrators, the majority of whom have been male
(Chesney-Lind, Meda. The Female Offender: Girls, Women, and Crime Sage Publications,
1997). Girlswho experienced sexual abuse ar e often times hyper sensitive to the potential for
further victimization. This perception can become exacer bated in conditions of confinement
for girlswherethey fed little control over what happensto them. Girlswho have been
abused, especially those that have been abused during the nighttime deeping hours, often
times have difficulty falling adeep, may experience nightmares, and some of these girls
experience flashbacks (Bass, Ellen & Davis, Laura. The Courageto Heal: A Guidefor
Survivors of Child Sexual Abuse, Harper Collins Publishers, Inc. 1994). When girls
experience nightmares, flashbacks and difficulty falling adeep, and assistance isrequired
from a staff per son, thiswould best be done by female staff rather than male staff. In
general, most girls, especially those who have experienced sexual abuse by males, will feel
mor e comfortable having female staff supervise them at night.

It isreasonable to require same sex staff supervision during night time hour s because of the
following precedents:

Various States Policies Regarding Gender Staffing in Juvenile Facilities:
STATE OF NEW YORK

The state of New York hashad a policy regarding gender staffing in juvenile facilities since
1987.

Summary of state policy on gender staffing:
Title: Guiddinesfor assgnment of male & female YDAS (youth divison aide) and other staff
having supervisory responsbility over DFY (Divison For Y outh).

24. INTRODUCTION
With respect to the assgnment of staff, the Division is mindful of its duty to balanceits
various obligations under the law including:

1. the Divison’s obligation to maintain the security and safety of itsfacilitiesand to
provide a safe and secure place for its employees, residents and visitorsto the
Division’sfacilities,

2. the Division’s obligation to ensure its employees equal rightsto employmernt isany
position in itsfacilitiesregardless of gender consistent with the provisions of this

policy;
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3.

4.

the Division’sobligations to protect the privacy of itsresidents consistent with safety
and security consider ations.

SCOPE

Except as otherwise noted, this policy shall apply only to facilitiesin level | through IV.

5.

1.

POLICY

It isthe policy of the Division that all level | through 1V facilities and consistent with
authorized staffing patterns, at least one YDA or other direct caretitle providing
coveragein this capacity per shift, per living unit, will be of the same gender asthe
youth for whom they areresponsible. Where afacility hasa facility control center
(central services unit), at least one facility control center staff per shift must be of the
same gender astheyouth served.

It isthe policy of the Division to promote a proper balance of qualified male and
female aff at all DFY programs and operations. Thisincludes YDA gaff and other
staff having supervisory responsbilities over youth at DFY residential facilities. Each
facility director and itsadministration of that facility will be responsible for
implementing this policy in the inter ests of facility needs and within the constraints of
laws, regulations and employee contractsrelated to employee hiring.

All youth divison aides (11-1V) at all level | through 1V facilities will perform the duties
that are assigned to them regar dless of gender, provided however, that the following
assignmentswill not be made to YDAswho are not of the same gender asthe
residents:

a. frisk searches and strip searches,

b. withessing or assisting at internal body sear ches

C. the supervision of residents during showers, lavatory use and bedtime
preparation, night time supervision and wake-up;

d. thecareand / or treatment of personal hygiene problemswhich require

the assistance of non-medical staff.

Theresult of the implementation of this gender specific staffing policy isthat for certain
shifts/assgnment when coverageis provided by a single YEA in aliving unit, a YDA of the
opposite sex asthe resdents of the living unit isnot allowed to bid for that shift/assignment.

KENTUCKY
Two cases:

1.

Civil action taken in the case of Doe VS. Y ounger in 1996:
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“Effective August 1, 1996, the Kenton County Detention Center shall have on duty a
minimum of two (2) guards— one male and one female (when there are females
detainees) —at all times”

2. T.Y.,aminor, et al. VSBoard of County Commissioners, et al.
Settlement Agreement and Consent Decree:
In part: XI11. ADEQUACY OF STAFF

“1.  Thefacility shall provide adequate male and female staff to directly supervise and
interact with thejuvenilesat all timesand to providefor their physical, social and emotional
well being.”

CALIFORNIA

1997 Minimum Operational Standardsfor Juvenile Facilities

Section 1321. Staffing (in part)

Each juvenilefacility shall:

(D) atleast one male and one female child supervision staff member on duty whenever
both male and female minorsare housed in the facility.

Guideline: Section 1321

“ Staffing included the concern for cross gender supervision and searches. Pat down sear ches,

strip searches, and privacy of minorsareimportant consider ations when designing a staffing

plan. Theremust be at least one male and one female child supervison staff member on duty

whenever both male and female minorsare housed in the facility.”

MICHIGAN
The Muskegon County youth home (for boys) was granted a BFOQ for same sex staff in 1979
by the Michigan Department of Civil Rights.

EXISTING MINNESOTA STATE RULESPERTAINING TO ISSUES OF GENDER
STAFFING IN JUVENILE RESIDENTIAL FACILITIESISASFOLLOWS

2935.0600 STAFFING REQUIREMENTS.

Subpart 5. Sex of Staff. Staff members shall not be placed in positions of responsibility for the
supervision and welfare of residents of the opposite sex in circumstances that can be
described asinvasion of privacy, degrading, or humiliating to the resident.

DOC Palicy:
3-155.0 INMATE AND JUVENILE CLIENTS RIGHTS

A It isthe policy of the department of correctionsto ensure offender’srights. To
that end:

a. All adult inmatesand juvenile clients shall be ensure of:
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@ protection against abuse;

2 the provision of a safe and healthful living environment;

©)] those services conducive to maintaining physical and mental
health;

4) access to courts, legal representatives, information and material
adequate to enable them to pursue legal recourse.

American Corrections Association: Ingtitutional Operations

3-JTS-3A-07 Written policy, procedure, and practicerequirethat when both malesand
females (Ref. New) are housed in the facility, at least one male and one female staff member
ison duty at all times.

Item E. Item E isreasonable and necessary to ensurethat staff are always present and
available and capable of responding to an emergency. Therequirementsof item E are
reasonable to ensure the safety and protection of residents. Therequirementsinitem E are
reasonable and necessary because they are similar to the requirements of part 2930.1700,
Subpart 2, item B.

Item F, subitem (1) isreasonable and necessary to ensurethat staff are always present and
available and capable of responding to an emergency. Therequirementsof item E, subitem
(1) arereasonableto ensurethe safety and protection of residents. Therequirementsin item
E, subitem (1) arereasonable and necessary because they are similar to the requirements of
part 2930.1700, Subpart 2, item B.

Item F, subitem (2) isreasonable and necessary to protect each resident’sright to privacy.
This subitem isreasonable becauseit’s consistent with Minnesota Statutes, section 642.08,
which prohibitsthe detention of a person of one sex without the presence of a staff member of
the same sex. Thisitem is consistent with Minnesota Rule 2911.0900, Subpart 10.

Therequirements of item F, subitem (3) arereasonable and necessary to ensure that
sufficient staff are available to respond to the needs of residents and respond to emer gencies
in an efficient and effective manner. Thissubitem isreasonableto protect the safety of
residentsin a non-secur e detention facility.

Therequirementsin item F, subitem (3) arereasonable and necessary becausethey are
amilar to the requirements of part 2950.0300, Subpart 2, item C.

Therequirementsof item F, subitem (4) are reasonable and necessary to ensurethat juveniles
arenot left in a secure 24-hour temporary holdover facility without supervison. It is
reasonable to expect staff to document resident’s behavior every 30 minutesto prevent and
defend litigation against the facility in case of a lawsuit for “failureto protect” aresdent. The
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requirementsin item F, subitem (4) are reasonable and necessary because they are similar to
the requirements of part 2950.0300, Subpart 2, item F.

Therequirements of item F, subitem (5) are reasonable and necessary to ensure that
residents are continuously supervised while detained in an 8-day temporary holdover facility.
Therequirementsare reasonable because they provide a safe and secur e environment for
theresdents. Therequirements of subitem (5) are reasonable because juvenileswho are
placed in detention are generally in a crisis state and need to be protected from themselves as
well asothers. Therequirementsin item E, subitem (5) arereasonable and necessary
because they are similar to the requirements of part 2950.1700, Subpart 2, item D.

If a program’starget population tendsto be comprised of residentswith challenging aspects of
the characterigticsin subitems (1) to (6), the program would need to be staff intensive or that
the physical plant features should be designed to allow for appropriate supervision of the
resident population. Subitems (7) to (9) would call for staff with specific qualificationsto be
present or for staff to have special training to supervise and work with the type of population
being served.

Subpart 4. Personne training. Therequirementsof thissubpart arereasonable and
necessary to ensurethat staff aretrained in the care and supervision of juveniles, develop
inter per sonal communication skills, under stand basic concepts of adolescent development,
have an awar eness and appr eciation of, and sensitivity to the cultural backgrounds and needs
of theresidents being served in the facility and have a general knowledge of the effects of
chemical use, physical and sexual abuse and know techniquesfor suicide prevention. The
need for trained staff is supported by existing juvenilefacility licensing standards, thus, it is
reasonable for detention program staff to complete orientation training prior to working alone
with residents and to participate in on-going training throughout the year. Therequirements
of thispart aresimilar to the requirements of the current rule at part 2930.1800.

Current DOC licensing rulesat part, 2930.1800, Subpart 2, require at least 40 hour s of
orientation training and 40 hoursof in-service training per year. Thereduced number of hours
of training and orientation for employees of certain types of detention facilitiesin this subpart
isintended to be a minimum amount needed to ensurethat facility staff can do their jobs
correctly.

2960.0250 ADMISSION AND RELEASE POLICY AND PROCESS

Subpart 1. Personal privacy. Therequirementsof subpart 1 are reasonable and necessary
because detention admission proceduresrequiretheremoval and sear ching of clothing and of
personal items. Admission isa very stressful and emational time for residentsand providing
personal privacy reducestheresident’sstressduring admission. Any distractions from other
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program residents or activities may result in negative or problematical behavior on the part of
the newly admitted resident. Therequirementsin subpart 1 arereasonable and necessary
because they are similar to therequirements of part 2930.6800 , subpart 3.

Subpart 2. Admisson criteria. Therequirements of subpart 2 arereasonable and necessary
because Minnesota Statutes, sections 260B.175 to 260.185 requir es detention program
providersand othersto adhereto detention admission statutes.

Subpart 3. Information to residents. Therequirementsof subpart 3 arereasonable and
necessary for the safe, orderly and healthy operation of a detention program. ItemsA and B
ar e reasonable because they are basic servicesrequired of all detention and treatment
programs. Requiring thelicence holder to give theinformation to theresdentsin written form
and present them to each newly admitted resident, in alanguage the resdent can under stand,
within 24 hour sisreasonable, because the resident needsto know about the facilitiesrules
and what isavailable at thefacility. Providing a copy of the information to aresdent admitted
into a 24-hour temporary holdover facility at the time of admission isreasonable because
thereisusually only one child in residence at the facility and staff have enough timeto
accomplish thetask immediately. ItemsD and E are necessary and reasonable because
Minnesota Statutes, section 260B.176, subdivision 3, require both itemsto be accomplished.
Therequirementsof Item D are similar to the requirements of part, 2930.3100, Subpart 2.

Subpart 4. Search. Therequirementsof subpart 4 are reasonable and necessary because of
the need to remove itemsfrom theresdent that if not taken away, could result in residents
hurting themselves or others. Accounting for all itemsremoved isnecessary to ensurethe
protection of theresident’s property and to prevent items from being misplaced or stolen.

The search of aresident by a person of the same sex is necessary to protect the privacy of the
resident. Theserulepartsare reasonable because the license holder should respect the
resident’s property and privacy rights. It isreasonable that theresident’slegal personal
property should be inventoried and returned to theresdent when the resident leaves,

because the property belongsto the resident and the safety and health of theresident and
othersat thefacility are not endangered after theresident is discharged.

Subpart 5. Resdent clothing. Therequirements of subpart 5 are reasonable and necessary
because license holder s need authority to deal with “gang” clothing, symbolsand colors, which
if not dealt with could directly impact the culture of the detention program and have an impact
on the health and safety of residents and staff. Therequirement to consider theresident’s
cultureis necessary because the cultural customs of theresident isa part of resdent’s
identity. Thisruleisreasonable because the provider must provide sufficient clothing during
aresdent’s stay regardless of what clothing customs arereevant to the residents, which
recognizestheresdent’s cultural customsthrough the program’s clothing policy.
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Subpart 6. Discharges and releases. The requirements of items A and B reasonable and
necessary to ensurethat a resident released from the detention program isnot released in a
unsafe and unhealthy situation and that appropriate transportation is evident to ensure that
theresident will arrive at the approved destination safely. The requirements of items A and B
aresmilar to the requirements of part 2930.6900 subparts 2 and 3.

Subpart 7. Transtional servicesplan. Therequirementsof subpart 7 arereasonable and
necessary because residents who have been in detention for an extended period of time
generally requirethe case manager or referring agency to arrangeor coordinate servicesfor
theresident oncereleased. Having the license holder facilitate and expedite the development
of a plan of action with the entity that will be supporting the resdent when they arereleased is
reasonable because such efforts should increase the likelihood that the resident would not
need further detention services.

Subpart 8. Case Plan Compliance. The requirements of subpart 8 are reasonable and
necessary and apply to license holderswho carefor resdentswho have case plans. The need
to continue addressing theresident’ s previoudly identified needsisimportant because it
promotes continuity of care and consistency and a positive outcome for theresident. It is
reasonable to requirethe license holder to direct appropriate staff to respond to theresident’s
identified needs with the resour ces available in the facility and document what services could
berendered. It isunderstood that not all of theresident’sidentified needs would be
addressed by thelicense holder, but rather that the license holder would address and
document those needs that they can meet with the resour ces available in the detention facility.

2960.0260 CLASSIFICATION, SEPARATION, AND SEGREGATION OF RESIDENTS

Subpart 1. Classfication of residents. Therequirementsof subpart 1 arereasonable and
necessary becauseit providesfor the safety, protection and security of the staff and residents
in the facility and the community. Similar requirements have been in rulessince thefirst
detention rules wer e promulgated. The requirements ar e reasonable because they provide a
system by which staff and theresidents can interact with one another with a reasonable idea
of what type of behavior to expect from one another. The requirementsof subpart 1 are
reasonable because they are similar to therequirements of parts 2930.2900, regar ding

separ ation of residents, and 2930.3000, r egar ding classification.

Subpart 2. Separation of residents by gender. Therequirements of subpart 2 are needed and
reasonable to ensure that facilities licensed under thisrule arein compliance with Minnesota
Statutes, section 641.14. It isreasonable to expect that residents be housed separately
according to their sex to ensure privacy from residents of the opposite sex. The requirements
of subpart 3 arereasonable because they are similar to the requirements of part 2930.3000.
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Subpart 3. Residents who may have sexually abusive behavior. The requirements of subpart
3 arereasonable and necessary for the protection of theresident and other residents. It is
reasonableto requirethelicense holder to provide a separate living unit for an individual who
isknown to have sexually abusive behavior or if thereisreason to believe that the resident
may sexually assault another resident, because the license holder controlsthe facility and
must protect residents from sexual abuse.

2960.0270 FACILITY OPERATIONAL POLICIESAND PROCEDURE REQUIREMENTS,
SERVICES, AND PROGRAMS.

Subpart 1. Adminigtrative structure. Therequirements of subpart 1 arereasonable and
necessary to ensurethat staff supervision occursand that the facility isnever left
unsupervised or in the care of a staff person incapable of making the necessary decisionsin
an emergency. Requiring the license holder to have continuous supervision of the staff and
residentsisreasonable because it ensure the safety of residents by requiring that the license
holder maintain control of the facility. Therequirements of subpart 1 arereasonable because
they aresmilar to the requirements of parts2930.1700, subpart 2, item A.

It isalso necessary for thelicense holder to providealist of names and titles of the members
of the governing body so that the department will know who islegally responsible for the
facility. It isreasonableto requirethat thelist be submitted to the commissioner so that the
information will be readily available when the department needsto contact the facility’s
governing body.

Subpart 2. Policies and procedures manual. Therequirementsof subpart 2 are reasonable
and necessary to ensure uniform daily operation of the facility. The policy and procedure
manual should be detailed and cover all aspects of a facility’s operation so that staff can use
the manual asa guide to determine what to do in a given situation. Using a manual is
reasonable because it ensuresthat residentswill betreated equally and the quality of services
to residentswill be consistent. The requirements of subpart 2 are reasonable because they are
smilar to therequirementsin the current rule at part 2930.2300.

Subpart 3. Posting of medical, dental, and emergency resources. Therequirements of
subpart 3 arereasonable and necessary to ensurethat staff areinformed of medical, dental
and emergency resour ces and can readily identify which resourceis available at a given time,
and do not have to search a phone book or other source material for the telephone numbers
during an emergency. Therequirements of subpart 3 are reasonable because they are similar
to therequirementsin the current rule at parts 2930.7700.

Subpart 4. Medical services. Therequirements of subpart 4 arereasonable and necessary to
ensurethat residentsreceive medical attention by a properly trained person within a
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reasonabletime. The requirements of subpart 4 arereasonable because they are similar to
the requirements of parts 2930.7400 to 2930.8300.

Subpart 5. Vigitation. Therequirements of subpart 5 arereasonable and necessary to ensure
that facility visiting policies are equally applied to resdents visitors. It isreasonableto
requirethelicense holder to develop a plan so that staff, resdentsand visitors are awar e of
the requirements. Therequirements of subpart 5 are reasonable because they are smilar to
the requirements of part 2930.4500.

Therequirements of item A arereasonable and necessary to meet the facilities uniform
visiting provisionsfor personsvisiting residents. Residents should not be denied accessto
vigitation by persons of their choice, unlessthe administrator hasclear and convincing
evidence that such visitsjeopardizethe security of thefacility, or the safety of aresident or
visitor, or thereferring agency statesthat the visit would be detrimental to the general
welfare of theresident.

Item B isnecessary and reasonable to ensurethat residents, visitors, and staff know when
visiting ispermitted. It isalsoreasonable and necessary to allow visitor to be monitored to
enable staff to respond to an undesirable stuation that may occur between aresdent and a
visitor. To protect resident and visitor privacy, it isreasonableto require a notice be posted
in the visitation area explaining that the area isbeing monitored. Posting anoticeisa
reasonable meansto let all concerned parties know that what isbeing said may be monitored
because awritten or printed notice will make visitorsand resident consistently awar e of
possible monitoring..

Thisstandard isneeded to ensurethat parentsor significant othersin aresident’slife can
have accessto theresident at timesthat fit to the visitor’swork or activity schedules. It is
reasonable to have a variety of visitation periods because staff and residents are available at
all times.

Item C isneeded and reasonableto ensurethat the attorney-client privilegeisnot breached.
It isalso reasonable to allow the resident to have confidential meetings with a spiritual
counselor to discusstheresident’s spirituality-related issueswhich isa part of theresdent’s
right to practice a chosen religion.

Item D isneeded and reasonable to keep an accuratelist of visitorsfor each resident, in the
event that thereisa need to know the identity of a vistor and to determineif theresident has
arelationship to personsoutside of the facility. It isalso necessary and reasonableto require
that denial of visiting privileges be document to ensurethat visits are not being denied by staff
for arbitrary or capricious reasons.

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 89



Subpart 6. Discipline plan. The requirementsof subpart 6 arereasonable and necessary to
ensurethat thelicense holder and staff treat resdentsin afair, equitableand objective
manner when residents do not comply with facility rules. Therequirementsof itemsAtoF are
reasonable because they are similar to therequirements of parts 2930.3100 to 2930.3700.

Therequirements of item B arereasonable and necessary to bring uniformity to the type of
consequence or disciplinary action given to aresident for a certain type of behavior. At
present, significantly different consequences are allowed to be meted out by different facilities
toresidentsfor a given type of behavior or offense. It isreasonablefor aresdent in one
detention facility to be disciplined in asimilar manner in another detention facility for a smilar
violation of aruleor expected behavior. It isalso reasonablethat thelicensng authority isan
entity that can achieve such uniformity in disciplinary practicesthrough review and approval
of the due process system.

The requirements of item C are reasonable and necessary because explaining therules so
that they are under stood allows a resident to know and under stand what is expected of the
resident regarding therulesof conduct of thefacility. It isreasonableto requirethelicense
holder to explain therules of conduct to all resdentsin away that ensuresthat the resdent
will under stand the rules of conduct of the facility, because some residents may need
trandation or other assistance to under stand the rules of conduct and the rules must be
under stood if they areto be followed.

Therequirements of item D are needed and reasonable because the deprivation of freedom
should be applied after due processto ensurethat the situation warrantsremoval of aresdent
from the general population. It isreasonableto expect a due process system to be applied
when disciplinary segregation is used because all partiesinvolved would welcome a vehicle or
a process wher eby they would present information that would be helpful in resolving the
situation that necessitated segregation. It isreasonableto expect that thetime a resident
spendsin disciplinary segregation be as short as possible if the circumstances that
precipitated the segregation are no longer evident or that the problem has been resolved. It is
necessary that a due process hearing be held as soon as practical after the incident occurred
that precipitated the segregation of aresident, so that aresident isnot held in segregation for
along timeif segregation isnot warranted and to ensurethat all facts and circumstances
surrounding the incident arefresh in the mind and that the issuesinvolved can be readily
addressed.

Therequirements of item E arereasonable because they are similar to the requirements of
parts 2930.3500.

Therequirementsof item F ar e reasonable because they are smilar to the requirements of

parts 2930.3700 It isnecessary and reasonableto requirethelicense holder to retain the
records of infractionsand punishment administered to substantiate compliance with subpart 6.
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Subpart 7. Education program. Therequirementsof subpart 7 are reasonable and necessary
becauseit requiresthelicense holder to adhereto all education statutes and regulatory
requirements gover ning the educational screening and needs of theresidents. It isreasonable
torequirethelicense holder to facilitate resdents educational screening and school
attendance, because the license holder isresponsible for the resident’s custody on a 24 hour -
a-day basis. If evidenceindicatesthat theresident has alearning disability, it isreasonable
torequirethelicense holder to facilitate the educational screening of theresident by atrained
per son, because there would typically be an inter-agency agreement or under standing with the
educational entity to screen residents.

Subpart 8. Exercise and recreation. Therequirementsof subpart 8 are reasonable and
necessary to ensurethat all residents are given sufficient opportunities to meet their physical
exer cise needs and enjoy the benefits of sufficient exer cise, such asimproved mental health.
The requirements of subpart 8 are reasonable and necessary, because they are smilar to the
requirements of part 2930.4300.

Subpart 9. Correspondence and telephone. Therequirements of subpart 9 are reasonable and
necessary to ensurethat resident’srightsregarding correspondence and the use of a
telephone. It isreasonableto requirethat thelicense holder have a plan for the handling of
resident correspondence and resident telephone use, because a plan allows the staff and
resdent to know the program’srulesregarding written and phone communications. The
requirements of subpart 9 arereasonable and necessary, because they are smilar to the
requirements of part 2930.4600.

Subpart 10. Juvenile clothing, bedding, and laundry services. The requirements of subpart 10
arereasonable and necessary to ensurethat all residents have appropriate, clean, clothing
and bedding that are appropriate for the season. The requirements of this subpart are
reasonable because residents often are confined with little clothing in their possession and
with limited funds or resour ces available to provide clothing. The requirements of subpart 10
arereasonable and necessary, because they are similar to the requirements of part
2930.4700, subparts1to 3.

Therequirementsof item B are needed and reasonable because ther e ar e occasions when
clothing or bedding should be removed from resdentsfor either the safety and welfare of the
resident or the security of the facility. Thefiling of a critical incident report is necessary and
reasonable because it allowsthereview of theremoval of clothing and bedding and prevents
arbitrary, capricious or unreasonable removal of the resdent’s clothing or bedding by facility
staff.
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Subpart 11. Emergencies. Therequirements of subpart 11 arereasonable and necessary to
ensurethat staff, particularly supervisors, on all shiftsarefamiliar with stepsto betaken in an
emergency. Therequirements of thissubpart are reasonable because emergency plansare
required by law in most jurisdictions. Therequirementsof subpart 11 arereasonableand
necessary, because they are smilar to the requirements of part 2930.4900, subparts 1 and 3.

Subpart 12. Reporting critical incidents. The requirements of subpart 12 arereasonable and
necessary to ensurethat the commissioner ismade awar e of critical incidents so that inquiries
about the incidents can be effectively handled by the commissioner. It isreasonable and
necessary to inform the license authority, so that the license authority may assess such
situations and assist where appropriatein the prevention of smilar incidents. Practitionersin
the field of juvenile detention facilities oper ations generally recognize critical incidentslisted
asbeing of a serious and unusual nature. The requirements of subpart 12 are reasonable and
necessary, because they are similar to the requirements of part 2930.5000, subparts 1 and 2.

Subpart 13. General requirementsfor food service. Therequirements of subpart 13 are
reasonable and necessary to ensure that food service concerns, such as nutrition, quantity
and variety, sanitary preparation and serving temper ature are addressed by license holders.
This subpart isalso necessary to ensurethat Minnesota Department of Health requirements
for food service are met. The requirements of subpart 13 arereasonable and necessary,
because they are smilar to therequirements of parts 2930.5200 and 2930.5300.

Item D isneeded to ensurethat medically prescribed resident diets are provided to residents
asprescribed. Thisitem isreasonable because residents with prescribed diets need to follow
those dietsto remain healthy.

Item F isneeded to ensurethat food istransported in a sanitary manner and to ensurethat
food temperaturesare maintained at required levelsduring transport from the preparation
areatotheserving area.

Subpart 14. Housekeeping, sanitation, and plant maintenance. The requirements of subpart
14 arereasonable and necessary to ensurethat the facility maintains high standar ds of
cleanliness and sanitation. Keeping thefacility in a good state of repair isnecessary to
prevent unnecessary deterioration of buildings and equipment, safety hazar ds and breaches of
security.

Daily inspections of the facility by staff are needed to ensure that housekeeping, sanitation
and plant maintenance needs are promptly met.

Ruleswhich require the development of policies and proceduresto detect and correct building
and equipment deterioration and unsanitary conditions and requiretheir repair and correction
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are needed to ensurethat the facility’ s governing body or smilar entity responsible for the
facility knows about facility housekeeping, sanitation and maintenance needs as they develop
and can make decisions concer ning needs.

Therequirements of subpart 14 arereasonable and necessary, because they are similar to the
requirements of part 2930.8700, subparts 1,2, and 5.

Subpart 15. Physical plant and environment. The requirements of subpart 15 are reasonable
and necessary to ensurethat all physical plant features of a detention facility meet health and
fireand safety codes.

Therequirements of items A to C are reasonable because they require the license holder to
comply with Minnesota Statutesand DOC juvenile detention facility licensing rules,
including Chapter 2911.

Therequirements of items D to F are reasonable and necessary to ensure that appropriate
physical plant features, space and adequate equipment are available in short-term temporary
holdover facilitiesto meet resdents immediate needs and protect the public until the resident
istransported to court or to along-term detention facility. The requirements of subpart 15 are
reasonable and necessary, because they are similar to the requirements of part 2950.0200.

Subpart 16. Information reporting required. Therequirements of this subpart are necessary
and reasonable because the commissioner needsto have data to evaluate programs. The
requirements of this part are necessary and reasonable because they are consistent with
Minnesota Statutes, section 241.021, subdivision 1, (1), which allows the commissioner to
requirethat thelicenseholder, “furnish all information and statistics the commissioner deems
necessary...”. It isnecessary and reasonableto requirethat license holders meet statutory
requirements by providing data about programslicensed or certified by DOC in the manner
requested by DOC.

2960.0280 NEW CONSTRUCTION STANDARDS

Therequirements of thispart arereasonable and necessary to ensurethat all new juvenile
detention facilities are constructed according to the physical plant construction standards
developed by DOC. The construction standar ds developed by DOC areintended to protect
the safety of resdents and staff and ensure the security of the persons at the facility and in
the community.

Thispart isnecessary and reasonable because Minnesota Statutes, section 241.021,

subdivision 1, requiresthat personsor agencieswho wish to operate a juvenile detention
facility licensed by DOC must conform to DOC rules.

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 93



2960.0290 PHYSICAL PLANT AND EQUIPMENT CODES

Subpart 1. Equipment codes. Therequirements of subpart 1 arereasonable and necessary to
ensurethat all equipment used in the detention facility meets existing code requirementsand
isin safe, operating order. It isreasonableto requirelicense holdersto assurethat the
facility’ sfood service, plumbing, ventilation, heating, cooling, lighting, elevatorsand other
fixturesand equipment arein compliance with all health and safety codes and regulations,
because properly operating equipment will protect the health and safety of staff and residents.

Subpart 2. Safety reports maintained. The requirements of subpart 2 are reasonable and
necessary to document that the license holder has the appropriate insurance cover age and has
obtained the necessary inspections of the facility to ensure the health and safety of all staff
and residents. It isnecessary and reasonable to require documented proof of insurance and
inspections so that the commissioner can verify the license holder’s compliance.

It isreasonable to requirethe documentation to be kept on file by the license holder
because written reports of insurance policies and facility ingpections areregularly given to the
license holder. The requirements of subpart 2 arereasonable and necessary, becausethey are
similar to therequirements of part 2930.9900, subparts1to 3.

PROGRAM CERTIFICATION STANDARDS FOR SECURE PROGRAMS
2960.0300 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Thissubpart explainswhich requirements a license holder must meet to
be certified to provide secure program services. It isnecessary and reasonableto tell

per sons who wish to oper ate a secur e program which requirements must the person must meet
to be certified to operate a secure program.

Subpart 2. Applicability. Thissubpart indicates which types of programs parts 2960.0300 to
2960.0420 apply to. It isnecessary and reasonableto tell personswho wish to operate a
secur e program which requirements apply to them. It isnecessary and reasonable to exempt
programsfrom theserule partsif other comparable rulesapply to them. Group resdential
licensed facilitiesthat are certified under parts 2960.0580 to 2960.0700, to provide treatments
to resdentswith severe emotional disturbancein alocked unit according to part 2960.0700,
within thefacility, are examples of exempt programs which will continue to be certified

separ ately from parts 2960.0300 to 2960.0420.
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Subpart 3. Licenserequirements. Thissubpart explains which license requirements must be
met by an applicant who wishesto operate a secur e detention or secure group residential
program. Itisnecessary and reasonable to advise an interested person which license
requirement rule partsapply to programs certified as secure programs. Detention and
correctional programs have been licensed as secure programs under existing DOC rules.
2960.0310 STATEMENT OF PROGRAM OBJECTIVES

Thispart requires programsto prepare awritten statement of program goals and outcomes.
Thispart isreasonable and necessary because therule' s enabling legidation, L aws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (1) (iii), requires outcome measur es
relative to the success of services. It isreasonableto require programsto meet the
requirements of statutesto be certified under thisrule.

2960.0320 PROGRAM SERVICES STANDARDS

Thispart requires programsto meet the needs of itsresidents based upon aresdent’s
individual characteristics. Thispart isreasonable and necessary because Minnesota
Statutes, section 242.32, requiresthat licensing rulesinclude secure program licensing and
certification standards similar to the standardsin part 2960.0320. It isreasonableto require
programsto comply with the requirements of statutesregarding services offered at licensed
and certified program.

2960.0330 ADMISSION AND CONTINUED STAY

Subpart 1. Placement authorized by statute or court. Thissubpart requiresthat the
placement of aresdent in a secure program be authorized by the court. Thissubpart is
reasonable and necessary because Minnesota Statutes, section 260B.198, requiresthat
placement be approved by a juvenile court. It is necessary and reasonableto develop rules
about securetreatment facilities, because L aws 1995, Chapter 226, Article 3, section 51,
require the commissioners of DHS and DOC to develop rules about secure treatment
placement. It isreasonableto requirethat programs admit resdentsto a secur e placement
facility if the court ordersit, because a secur e placement isthe most restrictive placement for
resdents and the need for thisrestrictive placement should be deter mined on a case-by-case
basis by court.

Subpart 2. Admisson documentation. Thissubpart requiresthe license holder to requirethat
thereferring agency provide appropriate sgned credentialsto the facility during the
admission of aresident. It isreasonable and necessary to requirethat thelicense holder get
appropriateinformation at the time of admission so that a determination can be made that
admission criteriaisbeing followed. Thissubpart is reasonable because itsrequirementsare
similar to therequirements of part 2930.6800, Subpart 2.
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2960.0340 SECURITY STANDARDS

Subpart 1. Supervision of non-employee service personnel. Thissubpart requiresthelicense
holder to ensurethat all persons not employed by the program will be supervised while at the
facility. It isreasonableto provide such supervision of outside persons because the
equipment and toolsthat they may bring into the facility could be misplaced or stolen during
their stay and could be used to jeopar dize the security of the facility. In addition, per sonswho
are not employed by the facility may not have had a background check and may have a
background which would preclude them from having contact with resdentsif they wereto
attempt to be employed by the program. Therequirements of thissubpart are necessary and
reasonable, because they are similar to the requirements of parts 2930.1400 and 2930.7000,
Subpart 1.

Subpart 2. Extraduty. This subpart doesnot allow the license holder to schedule staff to work
two consecutive shifts or too many hours. Thissubpart isreasonable and necessary because
program staff in a secure program areunder stressfrom dealing with resdents who may
serioudly act-out, and this stress may emotionally wear staff down during aregular shift of
eight hours. Requiring staff to work two eight-hour shifts places a staff person in a position
wher e the staff person’s decision-making capacity could be impaired from over-work,
resulting in security and safety breakdownsin the operation. Therequirements of thispart
are necessary and reasonable, because they are similar to the requirements of part
2930.1600.

Subpart 3. Continuing need reviewed. Thissubpart requiresthelicense holder to establish
periodic reviews of residents need to remain in a secure placement. Thissubpart is
reasonable and necessary because it meetsthe requirementsfor thereview of thearesident’s
continued need to stay in a secure treatment facility of Laws 1995, Chapter 226, Article 3,
section 51. It isreasonabletorequirethelicense holder toreview aresident’sstay in
compliance with law because secur e facilitiesar e the most restrictive placements and should
be used when needed

Subpart 4. Plansfor group arrest. Thissubpart requiresthelicense holder to have awritten
plan for handling residents and personsto be admitted in the event of agroup arrest. This
subpart is necessary because there ar e occasions when local law enfor cement makes large
group arrestsand brings all personsarrested to a secur e juvenile detention facility for
processing. Thissubpart isreasonable because a similar rulerequirement has been in effect
for yearswithout a detention facility finding it unreasonable. Therequirements of this part
arereasonable and necessary because they are similar to therequirements of part 2930.5000,
Subpart 3.
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2960.0350 DISCHARGE

Subpart 1. Dischargecriteria. Thissubpart requiresthelicense holder to have written
dischargecriteria. Thissubpart isreasonable and necessary because L aws, 1995, Chapter
226, Article 3, Section 60, Subdivision 2, clause (2), (1), requiresrule standardswhich include
dischargecriteria. It isreasonableto have license holders develop discharge criteria so
interested persons, will know what the dischar ge criteria are and what must be done to merit
discharge from thefacility.

Subpart 2. Return of property. Thissubpart requiresthe license holder to return the
resdent’s property at discharge and document the property that isreturned. Thissubpart
does not requirethat theresident’s property which isneeded for an investigation or isthe
subject of litigation bereturned to theresident. Thissubpart isreasonable and necessary
because the license holder must be held accountable for the safe keeping of theresidents
property which was entrusted to the care and safekeeping of the license holder. The
requirements of this part arereasonable and necessary because they are similar to the
requirements of part 2930.6900, Subpart 1.

2960.0360 SECURITY POLICIES AND PROCEDURES

Subpart 1. Content of policies and procedures. Thissubpart requiresthelicense holder to
develop security policiesand procedures. Thissubpart isreasonable and necessary to ensure
that facility staff perform inspections and sear ches of the facility and residentsto prevent
items from coming into the facility that could be used to hurt someone or aid in an escape. It
isnecessary and reasonableto have thelicense holder develop security policiesand
procedur es because detention facility administratorsare currently required to do so by part.
2930.6700.

Subpart 2. Ingpection of facility and deliveriesto facility. Thissubpart requiresthelicense
holder to inspect thefacility and items delivered to or taken from thefacility for contraband.
Thissubpart isreasonable and necessary to ensurethat the facility isfree of contraband or of
any item that may be used to breach the safety and security of the facility. It isreasonable
and necessary to requirethelicense holder to conduct inspections because juvenile facilities
licensed by DOC are currently required to do so by parts, 2930.7000, subpart 2,and
2935.5500, subpart 2.

Subpart 3. Chemical irritant use. Thissubpart requiresthelicense holder to have written
approved policiesregarding the use of chemical irritants. It isreasonableto requirethe
license holder to have a policy about the use of chemical irritants, because the development of
policy will givethe license holder an opportunity to consider how the use of a chemical irritant
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should be handled at the license holder’ sfacility. It isreasonable to requirethat the policy be
approved by the commissioner, because the commissioner hasthe expertise to evaluate a
policy about the use of chemical irritants.

Thissubpart also allows only those license holderswho ar e licensed as detention centersor
certified as secure programswith correctional program servicesto use chemical irritants.
Thissubpart isreasonable and necessary to ensure that chemical irritantsareonly used in
facilitieswheretheresidents arelikely to become violent and uncontrollable, because the use
of chemical irritantsisa serious matter and should be available only in programswhereit is
likely to be needed. Thisruleisreasonable, because license holder s who accept juvenile
offender swho have exhibited criminal, violent or uncontrollable behavior should have
available a variety of methods and restraintsto maintain a safe and secur e environment for all
staff and residents. Therequirements are reasonable and necessary to ensur e that whenever
chemical irritants are used by staff on aresident that the situation will be evaluated to
determine whether or not such action was appropriate given the circumstances at the timethe
chemical irritant wasused. It isreasonableto requirethelicense holder to meet the
requirements of because chemical irritant are not a method of maintaining control or safety
that should be encouraged or used on aregular bassin a securefacility program. Itis
reasonable however; to allow chemical irritantsto be used in the event other alternative
methods wer e considered or used unsuccessfully to gain control of a potentially danger ous
situation.

2960.0370 LOCKSAND KEYS

Subpart 1. Storage. Thissubpart requiresthe license holder to ensurethat keys are handled
properly and that the appropriate persons can get keys when they need them. Thissubpart is
reasonable and necessary to ensur e the safe keeping and accountability of all keysto the
facility. It isalso necessary to have an extra set of keysavailable in a different area of the
facility in the event accessto the key storage area is not available during an emergency. Itis
reasonable to expect a license holder to meet thisrequirement because license holder s must
currently meet thisrequirement under part 2930.7100, subpart 1.

Subpart 2. Ingpection. Thissubpart requiresthelicense holder to ensurethat all doors, gates
and locks within the facility are operable and in good repair at all times. The requirements of
this subpart ensuresthat locks and door s will be fixed as needed, which isnecessary and
reasonable to maintain the safety and security of a securefacility. It isreasonable and
necessary to expect alicense holder to meet thisrequirement because license holder s must
currently meet thisrequirement under part 2930.7100, subpart 2.

2960.0380 WEAPONS, TOOL S, EQUIPMENT, AND HAZARDOUS SUBSTANCE
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Subparts1, 2 and 3 arereasonable and necessary to ensure the safety, health and security of
thefacility and the staff and residents. It is also necessary to have a system of accountability
for tools, dangerous materials and other hazar dous substances so that staff knowswhere
thoseitems arelocated and can find the items when they are needed. It isreasonableand
necessary to expect alicense holder to meet thisrequirement because license holder s must
meet thisrequirement under the current rule at part 2930.7200.

2960.0390 COUNT PROCEDURE

Subparts 1, 2 and 3 arereasonable and necessary for the safety and protection of all
concerned parties, including the community in which the facility islocated. Subparts1, 2 and 3
are also needed to ensurethat all residents are accounted for on a shift by shift bass, which
tells staff how many resdentsthey areresponsblefor during their watch or shift and whether
there may be aresdent whoismissing or otherwise not accounted for. It isreasonable and
necessary to expect alicense holder to meet thisrequirement because license holder s must
meet thisrequirement under the current rule at part 2930.7300, subparts 1, 2 and 4.

2960.0400 HOSPITALIZATION OF RESIDENTS

Thissubpart requiresthelicense holder to supervise a hospitalized resident unlessthe
resdent isincapacitated or does not need supervison. Thisruleisreasonable and necessary
because it ensuresthat aresdent who requires hospitalization outside of the secure program
issupervisedto protect the community. It isreasonableto requirethelicense holder to
ensurethat theresident is adequately supervised because residentsreferred to a secure
program are expected to be supervised and securely confined during their stay in the
program. When aresident isremoved from the secure setting the license holder must take
precautionsto ensurethe safety and protection of all concerned parties. It isreasonable and
necessary to expect a license holder to meet this requirement because license holder s must
currently meet thisrequirement under part 2930.7800.

2960.0410 RESTRICTIVE PROCEDURES

It isnecessary and reasonable to requirethat secure facilities seek certification to use
restrictive procedur es accor ding to part 2960.0710, because part 2960.0710 contains
standardsfor the use of regtrictive procedures which areintended to ensurethat restrictive
procedures are used appropriately and that the health and safety of staff and residentsare
protected when arestrictive procedureis used.

2960.0420 SECURE PHYSICAL PLANT STANDARDS.
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Subpart 1. New construction. It isreasonable and necessary to require compliancewith
DOC’s construction standards because it isrequired by Minnesota Statutes, section 241.021,
Subdivision 1. It isreasonableto requirethat DOC review construction plansfor new secure
facilities, because DOC hasthe expertiseto review those plans. It isreasonableto require
that DOC review new construction plansto ensurethat the current best correctional practices
be employed.

CHEMICAL DEPENDENCY TREATMENT PROGRAM STANDARDS
2960.0430 PURPOSE

subpartl. Purpose. It isnecessary to promulgate rules which specifically govern programs
serving residents with patter ns of chemical abuse or dependency because chemical abuse and
dependency ar e recognized as diagnosable conditions separ ate from any other problem,
illness or complication.

An example of thisrecognition can befound in the rulesused to establish an individual’s need
for treatment at parts 9530.6600 to 9530.6655. Thethreshold in therulesiswhether or not
the person is chemically abusive or dependent accor ding to the rule definitions. Theserules
use the same definitions for chemical abuse and dependency that are found at part 9530.6605.
Minnesota Statutes, Chapter 254B also recognizes these as separ ate conditions by
establishing a separate funding mechanism to pay for their treatment and Minnesota Statutes,
Chapter 148C recognizes alcohol and drugs counselors as a separ ate, licensed profession.

However, serious effort has been madeto streamline these sandards and make them
compatiblewith other requirements placed on certificate holders.

It isreasonableto set only the minimum standar ds consistent with resident health, safety, and
appropriate care, in order to make the chemical dependency certification attainable to license
holderswith other certifications.

The Minnesota Department of Human Services periodically surveys chemical dependency treatment
programs, residential behavioral treatment programs, and juvenile corrections facilities. The most
recent reports available are from the 1998 surveys.

The survey of clientsin chemical dependency treatment programs shows that at intake, 64.9%
reported alcohol usein the past 30 days. At admission, 79.4% reported marijuana usein the past 30
days and 55.3% reported polydrug use during the same period. Fifty percent of those surveyed
reported daily use of drugs during the month preceding admission to treatment.
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The per centage of adolescents reporting involvement in illegal activities, or being in juvenile
detention or correctionsin the 30 days preceding treatment admission was 51.9% . Those who
reported problems with depression and/or anxiety in the 30 days before admission made up 69.6% of
total respondents.

Nearly 57% of adolescents who were admitted to chemical dependency treatment had previously
undergone mental health treatment and 61% reported recent anxiety symptoms. Other indicators of
emotional or behavioral issues among adolescentsin chemical dependency treatment include the
following:

History of physical abuse 22.1% (Female) 22.1% (Male)
History of sexual abuse 29.4% (Female) 6.6% (Male)
Depression 70.9% (Female) 48.4% (Male)
Suicide attempts 38.1% (Female) 15.1% (Male)
Under court jurisdiction at admission 32.8% (Female) 49.8% (Male)
Arrested, detained or incarcerated (lifetime) 71.1% (Female) 90.7% (Male)

Clearly many of the clientstreated for chemical use or dependency have problemsthat are also
addressed in residential behavioral treatment programs or juvenile corrections facilities.

Conversely, many of the residents of the behavioral treatment facilities engage in high risk alcohol
and drug use behaviorsin the year preceding the survey: 30% typically drink six or more drinks per
episode, 42% use drugs or alcohol before or during school, and 6% have used injection drugs.

Therate of high risk alcohol and drug use in juvenile correctional facilitiesis even higher: 42%
typically drink six or more drinks per episode, 53% use drugs or alcohol before or during school, an
9% have used injection drugs.

Considering the high rate of alcohol and drug risky behaviorsin both the behavioral and
correctional programs, it isto the benefit of theresidentsand, ultimately, to the public’'s
benefit, to have resident chemical use problems addressed, regar dless of the type of facility
serving theresident. It is, then, reasonable for these standar ds be used in conjunction with
the certification standardsfor other problem areas, such asthose for serious emotional
disturbance or correctional facilities.

Subpart 2. Outcome. This subpart explains the department’s expectation for programs
certified to provide chemical dependency treatment services under parts 2960.0430 to
2960.0490. Thissubpart isneeded to provideinterested personswith information about the
department’srequirementsfor outcomesfor resdential treatment programs. The emphasis
on outcomesin thissubpart are needed and reasonable because they are consistent with
Minnesota Statutes, sections 245A.09, subdivision 2, paragraph (a), and L aws 1995, Chapter
226, Article 3, section 60, subdivision 2, clause (1), (iii).

Subpart 3. Licenserequirements. Thissubpart statesthat programs certified under parts
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2960.0430 to 2960.0490, must meet the requirements of parts 2960.0010 to 2960.0220 and be
licensed asa group residential setting. It isnecessary to clarify that the standards contained
in parts 2960.0430 to 2960.0490, only address standardsthat arerelated to chemical
dependency treatment and areintended to be in addition to more general standards for
residential carein parts 2960.0010 to 2960.0220.

2960.0440 APPLICABILITY

Subpartl. Applicability. It isnecessary to define which chemical dependency treatment
providers must met the requirements of these rules so that the commissioner and the
providers can know who is accountable for meeting the standards.

Item A. It isreasonableto require programs serving residents with no lower age limit to meet
these rules, because these rules are specifically proposed to address the needs of children
who need treatment.

Item B. Itisreasonableto allow a choice of standardsfor providersthat never admit
resdentsyounger than age 16. There areindividualsin thisage group who are preparing for
independent living rather than returning to their families. The service requirements of the
adult rule are more appropriate for these individuals. There are successful existing programs
which specializein caring for teenage children sixteen years of age and older which may
benefit from the flexibility allowed in thislicensing option. The requirements of theserulesare
appropriate for resdents who plan to return home and should have significant family
involvement during treatment, . It isreasonable, therefore, to have two types of programs
licensed differently for two types of residents.

2960.0450. CHEMICAL DEPENDENCY TREATMENT SERVICES.

Subpartl. Description. It isnecessary to describe which services are chemical dependency
treatment servicesin order to differentiate them from other treatment services. Describing
chemical dependency servicesin therule helps certificate holders deter mine which services
must be performed by a qualified chemical dependency counselor and which services meet the
requirementsfor the minimum required hoursof chemical dependency treatment services.
Thedescription provided isreasonable because it addr esses those services specifically
provided to alleviate har mful chemical use.

Subpart 2. Required services. It isnecessary to establish minimum amounts and types of
serviceto ensurethat certificate holdersare providing treatment for chemical abuse or
dependency. If there were no minimum standardsin thisarea, certificate holders could claim
to provide chemical dependency treatment without offering specific servicesto address
chemical use problems.
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It isreasonableto require 15 hours per week of chemical dependency treatment services
because thisisthe amount currently required at part 9530.4100, Subpart 22, item C, and isa
mid point between therequired hoursfor each of thethreetypesof licensed programstreating
chemical abuse and dependency under existing rules. It isreasonable to exclude self-help
groups from the provision of required services because they do not constitute services
provided by the certificate holder and because they are excluded in therules currently
governing these programs at parts 9530.4380, 9530.4390, and 9530.4400.

Whileit isnecessary to require a certificate holder to makethelisted services available, it is
reasonable to leave to the judgement of a qualified individual the decision about whether a
specific resident receives a specific service. For instance, residents with co-occurring serious
emotional disturbance may be afraid to participatein a group, or resdentswho have had a
shameful or embarrassing experience may not be willing to discussit in a group setting,

The reasonableness of the specific servicesis provided below:

A. The comprehensive assessment isthe key to all other services. It servesto direct
services provided to theresident and focus treatment activities on the resident’s problem
areas. Thisdescription of a comprehensive assessment isreasonable, becauseit relieson
information the certificate holder has already gathered to meet the requirements of other rule
parts.

B. Itisreasonableto requireindividual and group counseling becausethese arerequired in
the rules currently governing chemical dependency treatment providersat parts 9530.4380,
item A; 9530.4390, item A; and 9530.4400, item A.

C. Itisreasonabletorequireresdent education becauseit isrequired in therulescurrently
governing chemical dependency treatment providersat parts 9530.4380, item C; 9530.4390,
item C; and 9530.4400, item C, and because under standing the natur e of chemical dependency
isimportant for recovery. It is necessary and reasonable to requirethat the license holder
provide resident education which includesinformation about HIV infection under Minnesota
Statutes, section 245A.19, because thisisa statutory requirement for all chemical dependency
treatment programs.

Subpart 3. Additional chemical dependency treatment services. It isnecessary tolist
additional servicesto provide guidanceto certificate holders about the types of interventions
that might make up the 15 hours of required services.

Items A, B, and C arereasonable because they arerequired according to therules currently
gover ning the licensure of chemical dependency treatment at parts 9530.4380, Items B, D and
E; 9530.4390, ItemsB, D, and E; and 9530.4400, Items B, D, and E. Whilethe requirements
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have been dropped to allow providersgreater flexibility, the services are useful for many
residents.

Item D isreasonable becauseit isrequired of programs currently offering extended care or
halfway house services under current rulesat parts 9530.4390, Item F and 9530.4400, Items F
and G.

Subpart 4. Counsglorsto provide chemical dependency treatment services. It isnecessary to
specify the qualifications of staff providing program servicesto ensurethat the servicesare
appropriateto theresdent’s needs and délivered in a manner consistent with professional
standards. It isreasonableto allow exceptionsfor professionalsfrom other disciplinesto
practice within their scope of practice, because it allowsresidents to benefit from the
additional expertise of, for instance, a Licensed Marriage and Family Therapist providing
family counsdling.

Subpart 5. Volunteers. It isnecessary to govern the use of volunteersand internsin chemical
dependency programs because residents ar e entitled to receive their servicesfrom qualified
staff. Programshave a direct supervisory relationship with employeesthat they do not have
with unpaid volunteer s and student interns. It isreasonable, therefore, to requirethat
volunteersand interns be directly supervised by a qualified staff member to ensure that
volunteer activities are appropriate and that program rules and standards are upheld.

It isreasonableto require background checks on volunteersand student inter ns because they
will beworking with vulnerable clientsand it isrequired in Minnesota Statutes, section
245A.04, subd. 3.

It isreasonableto requirean orientation for volunteersand internsto ensurethat their
participation in the program and their interaction with resdentsis consistent with the
program’soverall goals and purpose.

Subpart 6. Location of service provision. It isnecessary to requirethat essential chemical
dependency treatment services be provided to residents at the licensed facility’ slocation,
because it has been inspected, zoned and approved for thisuse. It isnecessary to ensurethat
certificate holdersare responsble for and provide the services. This prevents certificate
holdersfrom smply providing housing and relying on publicly funded services availablein the
community instead of providing treatment to residents. It isreasonableto allow some
servicesto be provided outside the facility because there are specific community resour ces
the certificate holder isnot expected to have expertisein, such asjob seeking skills. Other
servicesmay requireresident participation in community activities, particularly in the areas
of recreation and social interaction without the use of mood altering chemicals.
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2960.0460 STAFF QUALIFICATIONS.

Subpartl. Staff qualifications. It isnecessary that staff in chemical dependency programs
meet the basic qualificationsfor all staff of residential programsto maintain consistent
standar ds and ensure a basic minimum set of qualifications. It isreasonableto citethem
rather than repeat them in thispart of therules. It isalso necessary to govern the age of staff
membersto ensurethat each can be held accountable for hisor her actions. Setting the age at
21 isreasonable becauseit isthe generally accepted standard for adulthood.

Subpart 2. Qualifications applying to all employeeswith direct resident contact. It is
necessary to requirethat staff meet a minimum standard regar ding chemical use problems
because they areteaching residentsto avoid these problems and should have experiencein
useful techniques and because they serve asrole models.

Item A. Thisisareasonable standard becauseit isalready required in 9530.4270, Subpart 1,
Item B and because a per son demonstrating two year s freedom from chemical use problems
generally can be expected to continueto avoid chemical use problems.

Item B. Overnight staff who have no other program responsibility have considerably less
resident contact and have no responsibility to assist residentsin resolving chemical use
problems. It istherefore not reasonable to hold them to the same standard as professional
staff. Additionally, overnight staff positions are frequently considered entry level positions
for individuals seeking to become chemical dependency counsdors. It isto the benefit of the
chemical dependency treatment field to make positions available to future counselorsearly in
their recovery from chemical use problems.

Subpart 3. Program director qualifications. It isnecessary to govern the qualifications of
program director s because they have unique responsibilities for the entire operation of the
program. Itisreasonableto requirethat they know and understand therules and laws

gover ning the care of residents because they must ensurethat the program and each staff
member comply. The Department considered additional qualificationsfor program director,
but because there are requirementsfor counselor supervision and counsdor qualificationsto
ensur e the appropriateness of service delivery, these are not necessary requirements of the
director, unlessheor sheisacting asa counselor or counselor supervisor. Beyond assuring
compliance with thereevant rulesand laws, it ismost important that the program director be
someone the board of directorstruststo safe guard theresdents and budget and to carry out
their wishes.

Subpart 4. Alcohol and drug counselor supervisor gualifications. It isnecessary to govern the
gualifications of the counselor supervisor to ensurethat counseorsare held accountable for
complying with rules and laws gover ning the delivery of chemical dependency servicesand to
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guidetheclinical services.

Item A. It isreasonablethat the counselor supervisor meet the qualifications of a counselor
becauseit ishisor her responsbility to guide the counselor in the application of those sKills.

Item B. It isreasonablethat the counselor supervisor have at least three years of experience
so that he or she has seen a variety of unusual situationsand had opportunitiesto test their
leader ship and problem solving skills.

Item C. It isreasonablefor the counselor supervisor to know and under stand the relevant
rules and laws because they must provide leader ship and assistance in the counselors
implementation of the requirements and, as necessary, enfor ce them.

Subpart 5. Alcohol and drug counsdor gqualifications. It isnecessary to govern the
qualifications of chemical dependency counselors because they arethe primary providers of
servicesin a chemical dependency treatment program. The effectiveness of the services
provided to residents depends on the skills of the chemical dependency counselor.

Item A. It isreasonableto expect the counselor to be competent in the cor e functions
because they have been identified by the legidature as essential to practice of chemical
dependency counsdling in Minnesota Statutes, Chapter 148C.

Items B and C. Because adolescents are a special population with different needs than adults
and different reactions depending of their stage of development, it isreasonable for
counselors serving this population to have specific education and closaly supervised practice
in thisarea. Programs providing chemical dependency servicesto adolescents now meet this
requirement. Thisrequirement issimilar to part 9530.4450, Subpart.2.

Subpart 6. Counsdor licensing. Thissubpart isincluded to serve noticethat, asa part of
program licensure, the Department will be enforcing the Counselor Licensing Act, Minnesota
Statutes, Chapter 148C. It isboth necessary and reasonable that gover ned counselors
comply with the law and obtain the appropriate license.

Subpart 7. Documentation of alcohol and drug counsdlor qualifications. Not all counselors
arerequired to belicensed. Thoseworking for state or county programsor in community
hospitals are exempted. The purpose of the exemption, asit isunderstood by the
Department, isto save tax payer dollars, by avoiding the costs of licensurewhen the program
isfunded or subsidized with public funds. In the case of hospitals the exemption isin placeto
avoid adding to the cost of treatment and then compounding it by taxing the additional charge
through the provider tax.
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Because certain counselors are exempt from licensure, it isnecessary for the Department to
inform certificate holders of what will be accepted as documentation for demonstrating
competency in the core functionsrequired in subpart 5, Item A for exempt counselors.
Becauseresidents of the exempted programsrequire professional care, the sstandar ds which
follow ar e patterned after thosein the Counselor Licensing Act, Minnesota Statutes, Chapter
148C.

Item A. Thisstandard isreasonable becauseit is substantially the same astherequirement in
Minnesota Statutes, section 148C.04, subd. 4, without the requirement of the examination,
which adds expense.

Item B. Thisstandard isreasonable becauseit issubstantially the same astherequirement in
Minnesota Statutes, section 148C.04, subd. 3, without the requirement of the examination,
which adds expense.

Item C. Thisstandard isreasonable becauseit issubstantially the same astherequirement in
Minnesota Statutes, section 148C.06, subdivision 1, paragraph (a).

Subpart 8. Overnight staff. Because the overnight staff are likely to be the only staff in the
building for several hoursat atime, it is necessary to ensure they have specific qualifications
to handle emergencies.

Item A. It isreasonableto require overnight staff to know and under stand residents' rights so
that staff are lesslikely to abridgeresidents rights. It isalso reasonableto require staff to
know their responsibilities so staff can discharge their responsibilities.

Item B. It isreasonableto requirethat overnight staff have basic knowledge of first aid in
case aresident or staff person hasa medical problem.

Item C. It isreasonableto requirethat overnight staff to have knowledge of crisis
intervention techniques and the facility’s plan for handling threatening behavior, because
resident to resident disagreements may escalate after the professional staff have left for the
day.

Item D. It isreasonableto requirethat overnight staff know who to contact when something
occur sthat isbeyond their capacity to handle, because over night staff often are the staff with
theleast training or experience and should know how to contact a supervisor who is better
ableto deal with an unusual occurrence. It isreasonable to requirethat overnight staff not
admit, transfer nor dischar ge residents, because over night staff do not have the experience
and training to admit, transfer or dischargeresidents.
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2960.0470 STAFFING REQUIREMENTS.

Subpartl. Program director required. It isnecessary and reasonableto requirethat there be
aprogram director so that thereisoneindividual accountable for the operation of the
program. It isreasonablethat thisindividual be contracted or employed full time by the
certificate holder so that their time and loyaltiesare not divided. Thisprovision reduces
opportunitiesfor the program director to have conflicts of interest and ensuresthat they can
reasonably be held accountable for the program.

Subpart 2. Alcohol and drug counselor_supervisor requirements. It isnecessary for each
certificate holder to have a counselor supervisor to ensurethat thereis someone who hasthe
knowledge, expertise and experience to guide counseling staff in situationsthat are out of the
ordinary and to provide leader ship and consistency to the program. It isreasonableto allow
the alcohol and drug counsglor supervisor to also serve asa counselor or the program
director, because some chemical dependency programsare small, with few counselors. Ina
small program it would be unreasonable for the Department to require an additional staff
member be hired whose only responsibilities would be to supervise one or two counselors.

Subpart 3. Saffing reguirements. It isnecessary to limit caseload and group sizeto ensure
that resident behavior can be managed, each resident can get the necessary assistanceto
addresshisor her chemical use problems, and therapeutic interaction can occur. Theeight
residentsto one counselor ratio isreasonable, because morethan eight adolescentsin a group
impedes the counsdor’ s ability to guide theinteraction and maintain order. Theratioin this
subpart isreasonable becauseit istheratio required in 9530.4450, Subpart.3., for primary
residential treatment.

2960.0480 ADM1SSION AND DISCHARGE POLICIES.

Subpartl. Admission palicy. It isnecessary to prohibit certificate holdersfrom admitting
individuals who do not meet the admission criteriain order to prevent programs from offering
to serveresidents whose needs cannot be met by the certificate holder. It isunreasonableto
allow certificate holdersto admit residentsto whom they can not provide appropriate services.
It isreasonableto require certificate holder s to designate which staff members may admit
and dischar ge residents so that those staff member s can be held accountable for following
applicable laws, rules and program policies regarding admission and discharge.

Subpart 2. Individuals not served by the program. It isnecessary to govern denials of
admission because these are human service agencies with public licenses and as such have
some responsibility for the public good. For instance, it isnot acceptable to turn away a child
who isin need of medical attention, without referring the child to a place wherethe child’s
needs can be met, because the certificate holder does not have a doctor on staff.
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Item A. It isreasonablethereforeto requirethat the certificate holder have protocols for
handling such occurrences. It would be unreasonable for the Department to dictate these
protocols, because each certificate holder has different staff capabilities, accessto community
resour ces and relationshipswith medical providersand law enfor cement.

Items A and B. It isnecessary that certificate holders comply with the Code of Federal
Regulations. Citing therelevant federal regulationsis more reasonable than developing state
regulations which could be duplicative or contradictory.

Subpart 3. Discharge policy. It isnecessary torequirethat the certificate holder usewritten
policies when a resident is discharged to ensure consistency and fairnessfor each resident
and that careistaken for theresident’sand the community’s safety.

Item A. It isreasonablefor certificate holdersto comply with Minnesota Statutes, Chapter
253B,the Minnesota Commitment and Treatment Act, because it governsresidents who
admitted themselves or are otherwise voluntarily admitted to a chemical dependency
treatment program.

Item B. It isreasonable and particularly important to have written policies concer ning what
might be termed “ negative discharges’ because theseresidentsare morelikely to have
continuing problemsthat need to be addressed and may pose arisk to themselvesor the
community.

2960.0490 INDIVIDUAL TREATMENT PLANS.

Subpart 1. Treatment plan reguired It isnecessary to govern individual treatment plans
because the treatment plan is central to the services provided to the resident.

Historically, rules governing the licensing of chemical dependency programs have dictated the
number of hoursand specific types of servicesto be provided. Treatment in many programs
has been a set schedule of activities, regardless of theindividual resident’sneeds. In order to
allow Chemical Dependency Certification certificate holders more flexibility to tailor services
to theindividual, therigid specificity of the standar ds has been relaxed in parts 2960.0430 to
2960.0490. However, certificate holders must be held responsible for providing appropriate
servicesto resdents. Theindividual treatment plan isimportant for holding the certificate
holder responsblefor providing appropriate servicesto resdentsin atimely manner.

It isreasonable to allow certificate holdersto use thistreatment plan rather than the more

general plan in part 2960.0180 or mergethistreatment plan with other plansrequired by these
rulesto avoid extrawork on the part of the staff and to encour age integration of servicesto
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residents.

Subpart 2. Plan must reflect aresident’s current condition. This Subpart islargely a
statement of policy and intent to guide the implementation of Subpart 3. It isnecessary that
the individual treatment plan begin as soon as possible so that ther apeutic activity can begin
as soon aspossible. It isnot reasonablefor aresident to bein treatment for a period of time
during evaluation, orientation and plan development without significant attention to the
problemsthat lead to theresident’sadmission. Some chemical dependency programs serving
adolescents have had up to two weeksfor these activities. The expectation hereisthat some
of theresident’s problemswere known at the time of admission and these can be addr essed
while additional assessment data is gathered.

It isnecessary that the plan evolve and change. Some treatment strategies will not have the
intended effect on theresident and alter native treatments must be substituted. Additionally,
first priority-type problemswill be resolved and other problemswill replace them asthefirst
priority. Residentswill discloseinformation later in the treatment processthat will alter the
initial treatment plan.

Minnesota Statutes, section 254A.01 requires family involvement in the treatment process,
however it isreasonable to modify that requirement in keeping with the residents' treatment
plan because someresdents come from abusive Stuations and confrontation with the
perpetrator may be detrimental to theresidents' recovery unless car efully managed.

It isnecessary for theresident to beinvolved in the treatment planning process, because if
the treatment plan does not addr ess problems the resident wantsto solve theresident isless
likely to comply with or benefit from treatment activities. It isreasonable to document this
participation with signatures, because it promotes compliance and providesarecord for
review to the certifying agency.

It isnecessary to keep thetreatment plan in the facility because it servesasa guideto all
staff working with theresident and becauseit is the means by which the commissioner will
hold the certificate holder accountablefor providing appropriate services. Current rules
governing these programs require that filesbe kept in a uniform manner for the convenience
of the commissioner. Thisrequirement has been dropped, improving therule's
reasonableness. The primary purpose of thefiles should be the convenience of the program
staff.

It isnecessary to sharethe plan with allied professionals, such astherapists outside the
employment of the certificate holder, if appropriate to coordinate services. In such casesit is
reasonable to makethe plan availablein atimely manner so that meaningful coordination can
occur.
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Subpart 3. Plan contents. The concept behind the plan isrelatively smple: Theresident’s
needs ar e assessed and problemsidentified; services are planned to addresstheresident’s
needs; some of the services may be provided outside the facility; goals are set for each
serviceor treatment strategy; progressisreviewed regularly; and, the services and strategies
are changed as necessary.

Therearetwo typesof goals. Thereare anticipated outcomesfor the completion of
treatment, such as, “ The resdent will have a circle of friends who support hisor her
recovery.” Therewill also be goalsrelated to specific treatment strategies, such as, “ The
resident will identify which friends are supportive of recovery,” or “ Theresdent will locate an
Alateen group in which the resdent is comfortable and feels supported.”

Thereasonableness of each required item is presented below:

Item A. Itisreasonabletoinclude alisting of outside resources so that it can be shown that
each problem areaisbeing addressed and to facilitate coor dination of theresdent’s care.

Item B. It isreasonableto set goalsin each problem areato ensurethat theplan is
compr ehensive and that progress can be judged as compared to a goal.

Item C. It isreasonableto describe the objectives or strategiesto be used to reach the goals.
Referring to the earlier example of a goal of finding an Alateen group, the objective might be
that the resident attend a different Alateen meeting every week and report back how it went
until the resdent findsa group he or shewould liketo continue attending. It isreasonable
that these objectives be appropriateto the resdent’ slanguage and reading skills so that the
resident can benefit from the activity.

It isalso reasonable for the certificate holder to build on opportunities provided by the
resident’s culture and other strengths and assets, because incor por ating these aspects will
reduce resident resistance to treatment and shorten the time needed to make changes. For
instance, if theresident isof a culturein which extended families are important, involving
aunts, uncles and cousins who ar e supportive of recovery will give the program a head start in
asssting theresident. In other culturestheresident’srelatives may not be an important

I esour ce.

Item D. Ashasbeen explained, it isreasonableto review thetreatment plan at regular
intervals to incor por ate changes made necessary by resident improvement or lack thereof. It
isalso reasonable for the people developing the plan to deter mine those intervals, because
they have sufficient knowledge and experience to know what the problemsand objectives are
and how much timeis needed to achieve results.
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Item E. It isreasonable to document the anticipated outcomes of treatment so that the
resdent knowswhat is expected before recelving a staff approved discharge. Discharge
cannot be withheld for reasonsunrelated to theresdent’sindividual accomplishmentsin
treatment. Thisprovision isin direct response to programsthat have refused to discharge
residents because they had not stayed in the program arequisite amount of time even though
theresident had met all the goals set in the individual treatment plan. There have been
programsthat set a specific length of stay regardless of resident achievement. Discharge
should be dependent on theresident’ s needs.

Subpart 4. Progressnotes. It isnecessary to govern progressnotesto ensurethey are
availableto all the staff of the certificate holder who areinvolved in theresident’scareand to
appropriate provider s outside the facility so that theresident’s care will be consistent and
coordinated. The commissioner must be able to see the notes, because the progress notes are
used to determineif the certificate holder provided appropriate servicesto aresdent. Itis
reasonable to include the type and amount of service provided to ensurethat the treatment
plan is being followed and monitor the provider’srule compliance.

The frequency of recording progress has been a matter of consderable discussion. While
some providersfed that daily charting is burdensome, the Department has determined it to be
reasonable. Documenting the type and amount of serviceisnot an extensive amount of
documentation. Theinformation charted is specific enough so that staff members may not
remember theinformation to be charted clearly if charting was done only once a week.

Accur ate progress notes ar e essential because they demonstrate that the treatment plan is
being followed. Waiting a week to discover that theresident has not been showing up for
group therapy isa possible result of weekly charting and is an unacceptable way to provide
treatment. However, the Department did deter mine that summaries and conclusions could be
entered weekly, which should minimize the amount of staff effort required for daily charting.

Subpart 5. Plan reviews. Ashas been discussed, it is necessary for treatment plansto be
reviewed regularly to ensuretreatment objectives are appropriate to the resdent and achieve
the anticipated outcomes. It isreasonable that thesereviewstake place at least every two
weeks so that treatment approaches or objectivesthat are not effective can be changed in a
timely manner. It isreasonabletoinvolveresdentsin plan reviewsfor the samereasonsit
was important to include them in theinitial planning. Theresdent’scomfort with the planned
strategies will improve the effectiveness of the planned strategy. Residents are more willing
participantsif they under stand why they are asked to accomplish certain tasks.

Subpart 6. Client records. It isnecessary for certificate holderstorestrict accessto resident
gpecific information, because many residents have done thingsthat wereillegal and have been
embarrassing or hurtful to other people. Coming to gripswith difficult thingsin their past is
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essential to beginning a life without chemical abuse. If residentsdo not believe that the
information about their past action is confidential, then they will not discussit and are
effectively denied an important part of the treatment process.

It isreasonableto citethe relevant federal regulations because they govern all chemical
dependency treatment providersthat accept public funds or have nonprofit satus. To the
Department’ s knowledge ther e are no chemical dependency programsin Minnesota gover ned
by theserulesthat are exempt. It would not be reasonableto repeat the federal regulations
because they arelengthy and are easily obtained by the certificate holder.

Attempts have been made to summarize the federal regulationsin Minnesotarules. These
attemptsinvariably change the meaning of specificsin theregulationsor neglect to consider a
piece of information that will become important to a certificate holder under specific
circumstances. Compliance with law enfor cement requests for information and court ordersis
particularly detailed and does not lend itself to summarization.

2960.0500 TRANSITIONAL SERVICES CERTIFICATION

Subpart 1. Purpose. Thissubpart explainsthe purpose of part 2960.0500. It isnecessary and
reasonable to explain the purpose of part 2960.0500 because license holderswho wish to
apply to be certified to offer transitional services need to know how thisserviceis
distinguished from services offered under a different certification category in Chapter 2960.
It isnecessary and reasonable to cite the statutory references which underlie this program
certification so that interested parties can read and under stand the laws which authorize the
program and are used asthe basisfor thisrule.

Subpart 2. Applicability. Thissubpart explainsthat license holders must meet the
requirements of part 2960.0500 regar ding transitional services certification, if they wish to
offer transitional services. It isnecessary and reasonable to inform license holder s of the
need to meet the requirements of part 2960.0500, because license holders must be certified
under thispart to offer transitional services. Part 2960.0500 contains requirementswhich are
required by laws gover ning transitional services.

Subpart 3. License Requirements. Thissubpart explainsto providersthat programs certified
to offer transtional services under part 2960.0500 must meet the requirements of parts
2960.0010 to 2960.0120, except asnoted in subpart 4. It isnecessary and reasonableto
advise personsinterested in providing transitional servicesthat they must be licensed, so that
interested personswill not assume that they need only meet the requirements of part
2960.0500 to be allowed to offer transitional services. It isnecessary and reasonableto
requirethat personswho intend to offer transitional services belicensed under parts
2960.0010 to 2960.0120, because meeting the license requirements ensuresthat the license
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holder’s program will meet the health, safety, and general carerequirements that a program
should meet when taking care of residents. Parts 2960.0010 to 2960.0120 wer e reviewed by
the advisory committee for thisrule and determined to be minimum requirementsthat all
programs should meet, except wher e the natur e of the program would war rant an exception in
ruleor granting a variance from arule standard to a program.

Subpart 4. Exemptions. Thissubpart lists the exemptions of requirementsfor transitional
services as those described in parts 2960.0070, subparts 4 and 5; 2960.0080, subparts 3, 4,
itemsCtoE, 5, 6,8to 13, and 15; 2960.0090, subpart 3; 2960.0120, subpart 2, items A, C and
G; and 2960.0130 to 2960.0220. The exemptionsin thissubpart werereviewed by the
advisory committee for thisrule and determined to be reasonable requirementsfor a
transitional services program..

The exemptions from part 2960.0070, are needed and reasonable because transitional
services programs do not take custody of theresident’s property and do not purport to
address all of the needs of aresident. Transitional services programs only addressthe
resdent’s needsthat areidentified in the resident’sindependent living plan which must be
completed according to Minnesota Statutes, section 245A.22, subdivision 3, thereforethereis
no requirement to conduct further assessments beyond the assessment conducted to develop
the independent living plan.

The exemptions from part 2960.0080, are needed and reasonable because transitional
services programs do not purport to meet all of the resdent’sunmet needs. I1n addition,
transtional services programsareintended for resdentswho are preparing to live
independently and need to be able to meet their own needs and learn how to meet their own
needs from the experience of being responsible for meeting their own needs.

The exemptions from part 2960.0090, ar e needed and r easonable because the license holder
does not take charge of the resident’s property when the resident isadmitted to the program,
soit would not be reasonableto requirethelicense holder to return theresident’s property at
discharge.

The exemptions from part 2960.0120, ar e needed and r easonable because the license holder
does not useisolation or disciplinary rooms and the license holder does not operate the
program for young children who would require outdoor recreation or exercise areas.
Trangtional servicesare not intended for personswith a history of problemswhich would
requirethe program to have a disciplinary room for isolation or other purposes.

The exemptions from parts 2960.0130 to 2960.0220 ar e needed and reasonable because

transitional services programswill not be required to be licensed as group residential
facilities. Therequirementsof group residential programsare more extensive than are
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needed for transitional services programs, because residents of transitional services
programs do not have the same need for extensive supervision and car e, because the
residentsare preparing to liveindependently during their stay in atransitional services

program.

Subpart 5. Description. Thissubpart describes services offered to residentsin a transitional
services program and the expected outcome of the services. It isnecessary and reasonable to
tell license holders and otherswhich servicesare required and are essential to prepare
adolescentsfor independent living or reintegration into the community. Personsresding in
independent housing will be provided with limited supervision and servicesto prepar e them for
self-sufficiency. It isnecessary and reasonable to require an independent living plan which
meetsthe requirements of Minnesota Statutes, section 245A.22, because it is necessary to
meet the requirements of statute and it isimportant to establish a connection between the
resident’ s activities at the licensed program and independent living after the program. It is
necessary and reasonable to describe required program servicesfor resdents, staff and
referring agencies so that thedifferences between transtional living program services and
24-hour-care resdential programsare clearly under stood. Required servicesfor transtional
living programs are further described in Minnesota Statutes, sections 245A.22 and 256E.115.

Subpart 6. Statement of program outcomes. Thissubpart statesthe license holder must have
written policiesthat identify program outcomes and promote the development of theresident’s
independent living sKills. It isnecessary and reasonableto requirethelicense holder to have
policieswhich describe program outcomesfor thelicensed program so that the commissioner
can determine whether programs are meeting the intent of underlying statutes which require
programsto prepareresdentsto live independently after theresdent completesthe
transtional servicesprogram. Requiring thelicense holder to offer program serviceswhich
support theresdent’ sreintegration into the community and are consstent with theresident’s
plan is needed and reasonable because Minnesota Statutes, section 245A.22, subdivision 3,
requiresthat the program services berelated to theresident’s objectives stated in the plan
which promotestheresident’s progresstoward independert living.

Subpart 7. Qutcome measures. Thissubpart requiresthe license holder to measurethe
outcomes of services provided to theresident at least once ayear. Thissubpart isnecessary
and reasonable because it meetstherequirements of Laws 1995, Chapter 226, Article 3,
section 60, subdivision 2, clause (1), (iii), that the license holder must evaluate program
effectiveness. Thissubpart also requiresthe documentation of the outcomes noted in items A
to D, because theseitems are intended to be a minimum standard for measuring the
program’soutcomes. Thelicense holder may use additional standardsfor measuring the
outcomes of the program and to determineif the program is effective in helping a resident
preparefor independent living. It isnecessary and reasonable to requirethelicense holder to
measur e specific factors and gather demogr aphic information about residents, because L aws
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1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1), (iii), statesthat licensing
rulesin Chapter 2960 must include demographic information and measur e the success of
programsin achieving outcomes as specified in rule.

Subpart 8. Program effectiveness. Thissubpart requireslicense holdersto monitor and
annually evaluate the effectiveness of the program’stransitional services provided to
residents. Thissubpart isneeded and reasonable because Laws 1995, Chapter 226, Article 3,
section 60, subdivision 2, clause (1), (iii), (iii), requirethat the programs monitor and evaluate
program effectiveness, and use the results of the evaluation and monitoring processto guide
the improvement of the program’sservices. It isalso reasonable to use the information
gathered according to subpart 8 to guide improvementsin a program’s services, because the
demogr aphic, resident opinion, and program monitoring information will inform the license
holder about how the program is perceived by othersand how the program ismeeting its
objectives or outcomes as determined by statistical measures.

Subpart 9. Community involvement. Thissubpart informsthe license holder and othersthat a
board of directorsor advisory committeeisrequired and that the board or advisory committee
must represent the interests, concer ns, and needs of the residents and community served by
the transitional services program. Thissubpart isneeded and reasonable because L aws
1995, Chapter 226, Article 3, section 60, subdivision 2, clause (1), (i), requiresthat the
program have a means of gathering the community’sinput into the operation of the program,
which could be met by meeting the requirements of subparts5to 8. The differences between
trangtional services programsand other typesof programs governed by thisrule merit using
a different methodsto represent the needs of clients served and measur e program outcomes
than the method described in part 2960.0060. The housing afforded residents may be in
scattered sites, such asapartmentsor congregate housing and may have less supervision than
the group homes and other facilitiesthat aretypically governed by Chapter 2960, so it would
be difficult in some cases to define the community geographically. In this case measuring the
opinions of clientsis an effective way of measuring the community served by the program.

Subpart 10. Admission Thissubpart describesthe digibility criteriafor persons seeking
admission to transitional services programs. The admission criteriain thissubpart are needed
and reasonable because they are derived from the admissions requirementsin Minnesota
Statutes, sections 245A.22 and 256E.115. It isnecessary and reasonable to describe
admission criteriain therule because there are special statutory admission criteria for
programs licensed by part 2960.0500, that do no apply to other programslicensed by Chapter
2960. In addition, the license holder and othersneed to know who is digible for admission to
atranstional services program. It isreasonableto requirethat thelicense holder determine
if a person iséeligibleto be admitted to the program because the license holder isrequired to
control the program and it iscustomary to requirethelicense holder to decide whether a

per son meetsthe program’sadmission criteria.
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Subpart 11. Criteriafor termination of services. Thissubpart statesthat the license holder
together with a county agency must preparearesdent’s service termination plan. This
subpart is needed and reasonable because it meetsthe requirement of the enabling statute at
Minnesota Statutes, section 245A.22, subdivision 5, regarding the resident’ s termination plan.

Subpart 12. Supervison Standards Thissubpart outlinesthe supervision requirements which
license holdersmust meet. Thelicense holder islicensed and certified to provide transitional
services at group transitional housing stesaswell asto provide program services to persons
living in independent housing sites. The requirements of this subpart are necessary and
reasonable because it allows county social servicesto use independent living as a placement
option that can be federally reimbursed if the person placed in the program meets federal
eligibility requirements. Thissubpart isreasonable becauseit respondsto the need for a
broader range of placement optionsfor older adolescents, which was determined by requests
and input from adolescents, service providersand county social workers.

It isnecessary to provide nighttime supervision for adolescentsin group transitional programs
to ensurethe safety of residentsand to provide time for independent living skillstraining that
takes place outside of the hours of residents school or employment. Additional hour s of
supervision are necessary on weekends when residentsare not in school or working, because
that isthetimethat resdentsare most likely to be at the facility. It isalso necessary to
provide residentswith 24-hour phone accessto staff to ensureresident’s safety and to ensure
access to serviceswhen needed. It isnecessary to require at least three home visitsand 24-
hour phone accessto staff for personsliving in independent housing to ensuretheir safety and
to ensure access to services when needed. It isreasonableto requirethelevel of supervision
described for the program, because part 2960.0500 was reviewed by the advisory committee
for therule and determined to be generally appropriatefor programs certified under this part.
It isalso necessary to clearly describe the supervision requirementsfor the residents, staff
and referring agencies, so that all parties know what is expected of them and so that the
commissioner can determine what the minimum supervision standard should be. It is
necessary for license holdersto develop a supervision plan and seek approval by the
commissioner, so that the commissioner can review the supervision plan and make
suggestionsto the certificate holder regarding the supervision plan.

Subpart 13. Services Required Thissubpart statesthat the services or adequate accessto
servicesin items A to E must be provided by the license holder to residentsin transtional
programs. Thelicense holder also needsto know that the services must be consistent with the
resident’s plan for independent living and must reflect the resident’sneeds. It isnecessary
and reasonable to requirethelicense holder to providethe servicesin itemsA to D, because
they arerequired by Minnesota Statutes, section 256E.115, subdivision 2. It isnecessary and
reasonable to requirethelicense holder to providethe servicesin item E, because they are

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 117



required by Minnesota Statutes, section 245A.22, subdivision 1.

Subpart 14. Custodial minor parent programs. Thissubpart requireslicense holdersto
provide training in child development and parenting skillsand child care services or accessto
child care serviceswhen custodial parentsarein school, at work, or otherwise unableto care
for their children. It isnecessary and reasonableto requirethelicense holder to provide these
services because resdents who ar e parents need to be ableto carefor their children while at
the program and whileworking or at school. Minnesota Statutes, section 245A.22, subdivision
1, requiresthat services“meet the youth's needs and improve the ability” to conduct a
variety of tasksthat area part of independent living, which would include arranging child care
services while theresident isgoing to school or at work. In addition Minnesota Statutes,
section 256E.115, subdivision 2, paragraph (a), clause (2), requiresthat the program provide
child careasa part of providing job servicesto resdents. Therequirementsof subpart 14
apply only to those license and certificate holder swho accept resdentswho are custodial
minor parents.

Subpart 15. Residence. Thissubpart explainsthat licensure of a place of resdence must be
according to Minnesota Statutes, section 245A.22, subdivision 6 and that the residence must
meet the needs of residents, including residents with disabilities. It isnecessary and
reasonable to defer to statute regarding the licensure of a place of residencein a transitional
services program, because part 2960.0500 derives part of itsstatutory authority from
Minnesota Statutes, section 245A.22. It isnecessary and reasonable to requirethat the place
of residence meet the needs of residents with disabilities, because L aws 1995, Chapter 226,
Article 3, section 60, subdivision 2, (2) (viii), requiresthat programsbe able to “respond to
personswith disabilities’. It isalso reasonableto requirethat the program meet the needs of
residents, because the program hastraditionally had the responsibility to meet residents
needs, including providing a place to live which is suitable and meetstheresidents needs. It
would be unreasonableto license and certify programs which housed residentsin placeswhich
were unsuitable or did not meet theresident’s needs.

CERTIFICATION STANDARDSFOR SHELTER CARE SERVICES

2960.0510 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Subpart 1 tellsinterested personsthat there are additional standardsthat
alicense holder must meet to provide shelter care servicestoresidents. Thissubpart is
necessary and reasonable to provide information about the pur pose of the additional
standardsfor shelter care servicesto interested persons. The standardsin parts 2960.0510 to
2960.0530 are similar to and replace the shelter care standardsin part 9545.1045.

Part 9454.1045 has gover ned shelter care programs since 1995.
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Subpart 2. Applicability. Thissubpart tellsinterested personswhich entities must be certified
under parts 2960.0510 to 2960.0530 to provide shelter care services. Thissubpart isneeded
and reasonable because it clarifies which entities must be certified and which servicesare
servicesthat can be provided by a program certified under these parts.

It isnecessary and reasonableto not require foster family settingsto be certified under parts
2960.0510 to 2960.0530, because some foster family settings have been providing these
service for several yearswithout being licensed under part 9545.1045, without problems
related to licensure. It isa common practicefor countiesto place infantsand young children
who need shelter care servicesin a homewhich islicensed asafoster home. Foster homes
are allowed to only accept a few children who need foster care services, but programs certified
under parts 2960.0510 to 2960.0530, may accept several children who need foster care
services, subject to thetermsof certification.

Subpart 3. License reguirements. Thissubpart explainsthat certified shelter care services
programs must be licensed under parts 2960.0010 to 2960.0120. Thissubpart is needed and
reasonable because it explainsto interested per sonswhich additional standards must be met
to provide shelter care services. Requiring the certificate holder to meet the license
standardsin parts 2960.0010 to 2960.0120 is necessary and reasonable because those license
standar ds contain requirements which areintended to protect the health and safety of shelter
careresdents.

-55) The Council on Accreditation of Servicesfor Familiesand Children, Inc. definesresd
2960.0520 SERVICES

Subpart 1. General requirements. Thissubpart explainsthat certified shelter care services
programs must meet the requirements of parts 2960.0010 to 2960.0120. Thissubpart is
needed and reasonable because it explainsto interested per sons which requirements must be
met to provide shelter care services. Requiring the certificate holder to meet the
requirementsin parts 2960.0010 to 2960.0120 is necessary and reasonable because those
license standar ds contain requirements which areintended to protect the health and safety of
shelter care program residents.

Subpart 2. Shelter programs. Thissubpart establishesthe standardsfor providing shelter
servicesto residentsin programs certified by parts 2960.0510 to 2960.0530. It isnecessary
and reasonableto establish standardsfor shelter servicesto protect and promote the health
and safety of the residents. Children who need shelter care services often do not have the
resourcesto carefor and protect themselves. The state licenses and certifies these programs
to provide basic protection and to promote the well-being of residents.
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The servicesrequired of a certified shelter care program arereasonable because they are
similar to the shelter care standards of the Child Welfare L eague of America[CWLA].
Accordingtothe CWLA, “ Emergency shelter careisa program of servicethat gives
immediate attention to a child’scrisisSituation. The emergency shelter care program should
provide: Overnight and short-term shelter; Crisisintervention counsdling; Stabilization;
Placement, or other post-discharge planning; Protective custody; and Diagnostic
assessment....Emergency shelter careisa program of service that should be used asan
immediate intervention for a child or family in crisiswhen the necessary combination of
needed services cannot be effectively delivered in a family or family foster home; when the
safety of the child can be better protected by removal from the home; and/or when a
diagnostic assessment in aresdential setting isuseful in placement planning.” Standards of
Excellencefor Residential Group Care Services, CWLA, 1991, pages 98 & 99.

The standardsin subpart 2 are needed and reasonable because they are smilar to the
requirements of part 9545.1045, subparts 3, 4, 5, and 8.

Therequirementsin item A are needed and reasonable because the char acteristics of shelter
care servicesresidents are different than the characteristics of long-term careresidents.
Shelter careresdents are often children who wer e neglected or abused and delivered to a
shelter care program as an emergency placement intended to protect and carefor the child,
while a decision is made about wher e to place the child long-term or until the emergency
situation isresolved. Often the children placed in a shelter have not had a case manager and
littleis known about the child. Therefore, it isimportant for the certificate holder to assess
the resident’s condition and to meet theresidentsimmediate needsfor care and safety. It is
reasonable to requirethat program staff assessthe resident’ s vulnerability to maltreatment
and develop a plan to reduce the resident’ s vulner ability to maltreatment, because the
purpose of shelter servicesisto provide a safe and protective environment for theresident.
Therequirements of item B are needed and reasonable because the purpose of shelter careis
to giveimmediate attention to a child’sneedsduring a crisissituation. Many shelter
resdents haveimmediate medical and dental needs which should be addressed while the
resident isreceiving shelter care services. Examples of conditions which require attention are
ear infections, ringworm, pink eye, asthma, and other chronic conditions, and toothaches. The
results of physical abuse such asbruisesand other injuriesrequire medical attention and
documentation as possible evidence in legal proceedings. To assurethat theresdent’s health
care needs are met and that the spread of communicable and infectious diseaseislimited, it is
necessary to require the certificate holder to use a qualified professional to conduct the
physical examination. It isnecessary and reasonable to requirethat the program conduct a
basic health screening, because the program must determine whether theresident hasa
medical condition which must be treated and the program isrequired to adequately meet the
resident’s health needs. It isnecessary and reasonable to requirethelicense holder to notify
the case manager of the need for a medical examination or other medical care so that the
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resdent’s medical care can be properly authorized by the case manager, because the license
holder isresponsiblefor the resdent and knows about the resident’s medical condition. The
requirements of item B are needed and reasonable because they are similar to the
requirements of part 9545.1045, subpart 4.

Therequirementsof item C are needed and reasonable because residentswho remain in
shelter programsfor morethan ten days need to have plansfor their future placement or
return home. Theten day threshold for requiring plansfor aresdent was concurred with by
the advisory committee for the rule because residentswho ar e out-of-home for that period of
timearelikely to have more serious problemsthan personswho are-out-of home for lesstime
and aremorelikely to require plansfor ther future.

Subpart 3. Plan for immediate needs. Thissubpart requiresthe license holder to develop a
plan for meeting theresident’simmediate needs during theresident’s stay in the shelter care
program. Subpart 3, item A isneeded and reasonable because the purpose of a shelter care
service program isto meet theresident’simmediate needs. Thispart isneeded and
reasonable becauseit isvery similar to part 9545.1045, subpart 5. Theimmediate needs plan
can be used by all staff and interested personswho are involved with theresident’s careto
guidethe provision of servicesto theresident. It isreasonableto requirethelicense holder to
develop the resident’simmediate needs plan within 24 hours of admission, because that time
line assures atimely development of the plan of care while allowing the staff sufficient timeto
assess and review theresident’s needs.

Subpart 4. Shelter staffing pattern and minimum staff to resident ratio. Thissubpart
establishesthe requirementsfor staffing patterns and the staff-to-resident ratio for shelter
programs. It isnecessary and reasonableto establish staff-to-resident ratios, because
Minnesota Statutes, section 245A.09, subdivision 2, paragraph (c), requirestheruletoinclude
basic licensng standardsincluding standar ds for adequate staff which consider the condition
of theresidents. Subpart 4 isneeded and reasonable becauseit issimilar to part 9545.0945,
subpart 6 of theexisting rule.

Subpart 5. Criteriafor the emergency use of restrictive procedures. Thissubpart requires
shelter programsto limit the use of restrictive techniques according to part 2960.0710. This
subpart is needed and reasonable to protect the safety of residents, because the existing rule
istied to the requirements of Minnesota Statutes, sections, 144.651 and 253C.01. Part
2960.0710 replaces parts 9545.0900 to 9545.1090, which contain limitations on the use of
restrictive techniques.

2960.0530 LIMITATIONSON LENGTH OF STAY

Subpart 1. 90-day limit. Thissubpart requires programsto limit theresident’sstay in a
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shelter program to 90 days. Thelimitation on the length of stay of a resdent is necessary
and reasonable because programs certified under parts 2960.0510 to 2960.0530 ar e exempted
from most of the requirements of parts 2960.0130 to 2960.0230. Programs certified under
parts 2960.0510 to 2960.0530 ar e exempted because they do not offer long-term carefor
residents and ther efore are exempted from requirementsthat programs which care for
residentsfor longer periodsarerequired to meet. In addition using shelter caretype
programsto carefor resdentsfor long periods does not meet the national standardsfor child
caring programs. Accordingto CWLA, “The use of the emergency shelter program should be
limited to a maximum of 30 days....The emergency shelter care program should not be
misused by using it to provide an extended residential stay asa means of responding to a
chronic problem.” The 90-day limit reflectsthe current shelter care program practicesin
Minnesota under part 9545.1045, subpart 10. Requiring the license holder to apply for a
varianceif aresdent isin shelter beyond 90 daysisreasonable because the long period of
timein shelter may indicate that theresident requiresadifferent or longer term residential
setting to meet theresident’s needs.

Subpart 2. 30-day review. Thissubpart requiresthelicense holder to determineif resdents
who arein shelter morethan 30 days should bein a different kind of placement. It is
necessary and reasonableto require programsto review the placement optionsfor residents
who stay beyond 30 days because shelter services are designed to be for short-term staysand
addressaresdent’scrisisand provide immediate services such as assessment, evaluation or
placement planning. Thirty daysisa commonly accepted amount of timefor shelter services
and islong enough to handlearesident’s crisis, stabilize, and refer theresident to other care
resources. Subpart 2 isneeded and reasonable becauseit issimilar to part 9545.1045,
subpart 10.

It isnecessary and reasonable to requirethetreatment team to review the necessity of the
resident remaining in the shelter carefacility and consider alternative placement plansto
assurethat theresident’s needs are being addressed and that a processis underway to have
the resident move out of the shelter and into a mor e appropriate setting. It isnecessary and
reasonable to require a written summary of the review of theresident’s stay beyond 30 days,
because awritten summary can bereviewed by the commissioner to deter mine compliance
and awrittensummary iseaser to sharewith other partieswho areinterested in the
resdent’swelfare. It isnecessary and reasonableto requirethat the written summary be
placed in theresident’sfile and sent to the placing agency, because the summary isan
important document which should beretained and the summary is needed by the placing
agency to deter mine the outcome of thereview.

It isnecessary and reasonableto requirethat thelicense holder conduct thereview of a

resident’s placement to determine the appropriateness of the resident’s stay, because L aws
1995, Chapter 226, Article 3, section 60, subdivision 2, clause (2) (i) and (ii) require that
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facilities have standardsfor programming which include criteria for admisson and discharge
and measurable goalsfor each resident. Thewritten review of theresident’s continued stay
should address whether the resident should be discharged and whether the resident has met

their treatment goals.

CERTIFICATION STANDARDS FOR CORRECTIONAL PROGRAM SERVICES
2960.0540 PURPOSE AND APPLICABILITY

Subpart 1. Purpose. Thissubpart tellswhich program requirements must be met before a
license holder can be certified to offer correctional program servicesunder parts 2960.0540 to
2960.0570. It isnecessary and reasonable to advise all per sonswho desireto provide
correctional program services which requirementsthat they must meet to be certified to
operate a correctional services program.

Subpart 2. Applicability. Thissubpart stateswhich parts of Chapter 2960 apply to a licensed
juvenile facility which offers correctional program services. It isnecessary and reasonableto
identify which partsof a rule apply to license holder s who want to be certified so that license
holder s know which standar dsthey must meet to be certified.

Subpart 3. Licensereguirements. Thissubpart tellsan applicant or license holder which parts
of Chapter 2960 must be met if the license holder wantsto operate a certified correctional
program services program. It isnecessary and reasonable that the proposed rule would tell
prospective license holder swhich rule partsare required for specific typesof facilitiesand
programs.

2960.0550 PROGRAM CERTIFICATION APPROVAL

Subpart 1. Certification authority. Thissubpart indicatesthat the Minnesota Department of
Corrections (DOC) isresponsible for reviewing and approving correctional program services
certifications under Chapter 2960. It isnecessary and reasonablefor the DOC to be
responsblefor certifying correctional program services programs operating in licensed
juvenile facilities because they are currently licensing such facilities under Minnesota
Statutes, section 241.021.

Subpart 2. Certification applicability. Thissubpart states what types of licensed facilitiesare
eligibleto be certified to provide correctional program services. It isnecessary and
reasonableto require this standard, because facilities should not be per mitted to provide
correctional program services unless they meet the requirements of parts 2960.0540 to
2960.0570.
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Subpart 3. Program certification approval. Thissubpart requireslicense holdersto apply for
certification and explains which information the applicant must giveto the commissioner.
Thissubpart isreasonable and necessary because the commissioner needs to know whom the
program will serve, what types of serviceswill be offered and for how long the program will
provide servicestoresidents. Thissubpart isalso necessary to ensurethat a child will not be
admitted into a facility that does not have the appropriate services to meet the child’s needs,
because the commissioner will not certify a program that will fail to meet the needs of the
population to be served by the program. It isreasonableto expect a license holder or
applicant to provide such information because the commissioner needsto know what program
standardsto apply to a program so that the commissioner can determine whether to certify a

program.

Subpart 4. Minimum criteriafor certification. Thissubpart setsforth thecriteriathat a
program must meet to be certified to provide correctional program services. Thissubpart is
reasonable and necessary because license holder s who wish to be certified to provide
correctional program services need to know which criteria they must to meet to obtain a
correctional program services certification. ItemsA to E arereasonable and necessary
because Minnesota L aws, Chapter 226, Article 3, section 60, subdivision 2, clause (2), (v),
(vi), (viii) and (ix) require programming standar ds contained in items A to E. In addition,
Minnesota Statutes, section 242.32, subdivision 2, clauses (1) to (3) requires similar
programming for delinquentsin secure correctional facilities which serve juveniles with needs
which are similar to the needs of residentsin other correctional facility programs. Therefore,
it isreasonableto require smilar programming requirementsfor all correctional certification
programs because the needs of theseresidentsare similar.

Item B isreasonable and necessary because the license holder isresponsible for meeting the
resident’sneeds. Thisresponsbility extendsto a situation where the license holder cannot
meet the needs of the resident through the programsit is offering, consequently the license
holder must notify the placement agency so the placement agency can take appr opriate action
to seek a different placement that meets the needs of the resident in a more appropriate

program.

Under Item C, it isnecessary and reasonableto expect a license holder to notify the
placement agency if the license holder can’t meet the resident’ s needs because the license
holder agreed to provide servicesthat wereintended to meet the needs of theresident at the
timeof theresident’sadmission. It isalso reasonableto expect that the license holder would
agreethat the resident should be placed in another program if the license holder isnot
accomplishing what isin the best interest of the resident. It isnecessary and reasonableto
requirethelicense holder to document notification of the placement agency, because
documentation allows the commissioner to check compliance.
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Item D, subitems (1) to (4) arereasonable and necessary to ensurethat the license holder
affords all residents an opportunity to meet the resident’s basic physical health needs. In
addition to proposed rulesfor exercise and recreation, proposed rulesfor leisure servicesare
needed to help residents learn constructive waysto make use of leisuretime. Constructive
use of leisure time can be a consider able benefit which helpsresidents make a successful
adjustment in the community. These standards ar e reasonable because they are currently
required of all juvenile facilitieslicensed under parts 2935.3000 and 2935.3100.

2960.0560 PERSONNEL STANDARDS

Subpart 1. Staffing plan approval. Thissubpart requiresthe certifying authority to use the
criteriain thissubpart to approve a correctional services program’s saffing plan. Item A is
reasonable and necessary becauseit requiresthelicense holder to ensurethat the
recreational needsof residents of a correctional program receive sufficient and appropriate
recreational opportunitiesthat meetstheir needsduring their stay. It isreasonable to expect
alicense holder to designate one properly trained staff per son to develop, implement and
coordinate arecreational program if theresdent population exceeds 25, because, asthe
number of residentsincrease, it islikely that someresidents needswould not be met unless
one staff was given the responsibility to ensurethat all resddents becameinvolved in a
recreational program. The higher the number of resdentsin the program, the morelikely it
would be that aresident’srecreational needswould not be given attention.

Item B isreasonable and necessary because it requiresthelicense holder to protect female
residents right to privacy. It isreasonableto expect correctional services programsto
comply with this ssandard because they are doing it currently asrequired by part 2935.0600,
subpart 5.

Subpart 2. Staff gualifications. Thissubpart establishesthe qualifications of the persons
designated by the license holder to act asthe administrator or the program director of a
certified correctional servicesprogram. It isnecessary torequirethat thelicense holder
designate an individual asadministrator, so that the commissioner, parents, staff and other
interested per sons know who hasthe responsibility and authority to administer the program.
It isreasonable to have an administrator designated, because it is common practicein the
industry to have a person assigned to direct the agency program and be responsible for the
ongoing oper ation of the program. It isreasonableto requirethat the administrator have at
least a bachelor’s degreein the behavioral sciencesor arelated field because the bachelor’s
degreeisthe minimum education an administrator would need to carry out their job duties. It
isreasonable to expect at least a bachelor’s degree because such training isreadily available
and many per sons have bachelor degreesin the behavioral sciences, public administration, or
arelated field. It isnecessary torequirethat the degreeisin the behavioral sciences, public
adminigtration, or arelated field so that the individual hasthe training and competenciesin

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 125



the human service or related fields needed to fulfill their job duties. It isreasonableto expect
that the degree bein one of the above noted ar eas because that degree should show minimum
competence to perform thejob, and these degree programs ar e available thr oughout
Minnesota and the United States. It is necessary and reasonable to require the administrator
to beresponsblefor the ongoing operation of the program, and maintenance and upkeep of
the facility because it isimportant that one per son beresponsible for thefacility and program
so that the commissioner, parents and other interested persons know who holds this
responsbility and authority. It isreasonableto requirethe administrator beresponsblefor
oversight of the program and facility because these are commonly held responsbilities of a
correctional services program administrator.

Items B, subitems (1) and (2) establishesthe qualifications for the person designated by the
license holder to act asthe program director for a certified correctional services program. It
isnecessary and reasonableto requirethat thelicense holder designate an individual as
program director sothat the staff and other interested per sons know who the program dir ector
isand that the program director has met the education, training, and experience requirements
for thispogtion.

Subpart 3. Supervision of treatment. Item A requiresthe program director to supervisethe
assessment and individual treatment plan development for each resident. It isreasonableto
require supervison by a program director in the development of important documents such as
theindividual treatment plan and the assessment which indicate the resident’s diagnosis and
the treatmentsthe resident will recelve because the program director hasthe qualificationsto
perform and evaluatethe planning and assessment required in thisitem.

Item B requiresthe program director to document involvement in the individual treatment
planning process by signing the individual treatment plan. The treatment plan isto be
developed under the supervision of the program director. The documentation of the program
director’sinvolvement in the development of the resdent’sindividual treatment plan is
reasonable because the program director isqualified to develop theindividual treatment plan
and because it verifiesthe review and approval of the plan by a professional and enablesthe
commissioner to monitor compliance with the requirements of thisrule.

Item C requiresthe program director to supervise staff by making surethat theresdent’s
individual treatment plan isimplemented and that thereis documentation of theresident’s
evaluations and treatment. It isreasonableto requirea program director to monitor the
staff’ simplementation of the resdent’ sindividual treatment plan because the program
director hasthe expertiseto determineif the plan isbeing followed. It isalso reasonable for
the program director to review the documentation and evaluation of theresident’s progressto
ensurethat thetreatment plan ishaving the desired effect on theresident’s overall
development and behavior.
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Item D requiresthe program director to document the weekly reviews of servicesto the
resdent. Itisnecessary and reasonableto requirethe program director to document the
weekly review of servicesprovided to the resdent, and verify which program servicesthe
resident receives, because the program director isthe person who supervisestheresident’s
treatment, and should be awar e of the treatments provided to theresdent. Therequirement
for documentation in thisitem arereasonable because they allow the commissioner to monitor
the license holder’s compliance with this subpart.

Subpart 4. Initial staff orientation training. This subpart describesthe orientation training
requirements which staff who provide corrections program services must complete within the
first 45 calendar days of employment. Theitemsin thissubpart are necessary and reasonable
because they provide an adequate minimum standard for background information and training,
which a staff person should understand in order to provide adequate careto aresident and
avoid car e practices which would be consider ed dangerous or abusiveto aresident. Itisalso
reasonable to requirethat staff not use physical holding or isolation procedureswith a
resdent unless staff aretrained in the policies and proceduresrequired in item D, because
these procedures could result in physical or psychological harm to the resident when used
improperly.

Subpart 5. Individual staff development and evaluation plan. Thissubpart requiresthe
license holder to have an annual individual development plan for each staff person who
provides correctional program services. It isnecessary and reasonableto require certified
corrections programsto have an individual development and evaluation plan for each staff
per son who provides correctional program servicesto a resdent, because each staff per son
has unique experiencesin child care and has specific ar eas of knowledge and experience
which may need to be enhanced to make that per son mor e effective in working with
emotionally troubled residents. Staff also need to be trained in the use of new treatment
methods.

2960.0570 FACILITY OPERATIONAL POLICIES AND PROCEDURES

Subpart 1. Use of restrictive procedur es. This subpart requires a facility to meet the
requirements of part 2960.0710 if they intend to use restrictive procedures with aresident.
Thissubpart isnecessary and reasonableto ensure that staff and resdentsare not harmed
during the use of restrictive procedures.

Subpart 2. Critical incidents. Thissubpart requiresthe license holder to report in writing to
the certifying authority within ten days on forms approved by the certifying authority any
seriousor critical incident that occur s within the facility program that involvesthe

endanger ment of thelivesor safety of facility staff or residents. This standard isneeded and
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reasonable because existing licensing standardsrequireit of juvenile detention and
correctional residential facility programs according to Parts 2930.5000, subparts 1 to 4 and
2935.3900, subparts4to 7.

Subpart 3. Security policies and procedures. Thissubpart isneeded and necessary to ensure
the development of policies and proceduresthat require reasonable and prudent precautions
to betaken to ensurethat the primary objectives of the program isto protect the public by
safely detaining juvenileswho present a danger to the community or to themselvesand to
meet the individual needs of each resident.

Items A — K are needed and reasonable because they currently arerequired of all DOC
licensed detention and correctional residential facilities according to parts 2930.6700
2930.6800, and 2930.7000 to 2930.7300, and 2935.5200, 2935.5300 and 2935.5500 to
2935.5800.

Subpart 4. Information reporting required. Therequirements of this subpart are necessary
and reasonable because the commissioner needsto have data to evaluate programs. The
requirements of this part are necessary and reasonable because they are consistent with
Minnesota Statutes, section 241.021, subdivison 1, (1), which allowsthe commissioner to
requirethat the license holder, “furnish all information and statistics the commissioner deems
necessary...”. It isnecessary and reasonableto requirethat license holders meet statutory
requirements by providing data about programs licensed or certified by DOC in themanner
requested by DOC.

CERTIFICATION STANDARDS FOR PROGRAMSWHICH PROVIDE RESIDENTIAL
MENTAL TREATMENT FOR CHILDREN WITH SEVERE EMOTIONAL
DISTURBANCE

Parts 2960.0580 through 2960.0700 - General Statement of Need and Reasonableness.
Nearly all of the standards contained in Part 2960.0580 to 2960.0700 ar e contained in Parts
9545.0905 to 9545.1125, which the proposed rule will replace on the effective date of the
proposed rule. The current rule standar ds represent existing practice standardsfor residential
treatment programsfor children with severe emotional disturbance. The necessity and
reasonableness of parts 9545.0905 to 9545.1125 was established during the 1995 rulemaking
process for thoserules and through the use of those rules. Because parts 2960.0580 to
2960.0700 of the proposed rules borrow heavily on existing standar ds, the statement of need
and reasonablenessfor this section of the proposed rulerestates some of the argumentsfor
need and reasonableness used at the time those standar ds wer e promulgated in 1995.

Parts 9545.0905 to 9545.1125 are informally known as“Rule 5" becausethat wastherule's
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number in the past under the Minnesota Code of Administrative Rules[M CAR] system of
numbering.

2960.0580 PURPOSE

Subpart 1. Purpose. Thissubpart states the purpose of parts 2960.0580 to 2960.0700. It is
necessary to explain the purpose of therule so that personswho are regulated by theruleand
the department employees who implement the rule can more readily comply with the intent of
therule. Personswho operate or wish to open a children’sresidential mental health
treatment program must be advised that the purpose of thisruleisto set forth the minimum
standar ds which apply to their program. It isalso reasonable to advise interested per sons
that the ruleimplements certain sections of Minnesota Statutes, sections 245.487 to 245.4388,
the Minnesota Comprehensive Children's Mental Health Act, becauseit isimportant to refer
to the gtatutory provisionswhich act asa basisfor certain requirementsof therule.

Subpart 2. Applicability. Thissubpart statesthe applicability of parts2960.0580 to
2960.0700. It isnecessary to explain the applicability of therule so that personswho are
regulated by therule and the department employees who implement the rule can morereadily
comply with theintent of therule.

Subpart 3. Qutcomes. Thissubpart gatesin items A through F the outcomes which the
department expectsto be achieved by programs which are operated in accordance with the
standar ds established in parts 2960.0580 to 2960.0700. Thissubpart isneeded to provide
interested per sonswith the department's requirementsfor residentsin residential mental
health treatment programs. Therequirementsin thissubpart are based on requirementsin
Minnesota Statutes section 245.4882, subdivision 1. The emphasison outcomesin this
subpart is consistent with the requirements of Minnesota Statutes, section 245A.09,
subdivison 2, paragraph (a).

Subpart 4. License Requirements. Thissubpart statesthat programs certified within the
scope of parts 2960.0580 to 2960.0700 must also meet the requirements of parts 2960.0010 to
2960.0120 and be licensed as group residential facilities according to parts 2960.0130 to
2960.0220. It isnecessary to clarify that the standar ds contained in parts 2960.0580 to
2960.0700 only address standar ds relevant to mental health treatment within a residential
setting and arein addition to the more general standardsfor resdential care contained in
parts 2960.0010 to 2960.0220.

2960.0590 PROGRAM AND SERVICE STANDARDS

This part describesthe services which must be offered by a program certified under parts
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2960.0580 to 2960.0700 and the outcomes which must result from the services. It is necessary
to describe the program capability of aresdential mental health treatment program and
prescribe program services so that residential mental health treatment programs, county case
manager s, par ents, residents, the state licensing and gover ning agencies and other interested
partieswill know what services are expected for theresidents of these programs. It isalso
necessary to require " therapeutic' servicesfor theresidents and their families, that meet the
requirements of Minnesota Statutes, section 245.4882, subdivision 1. It isnecessary and
reasonable to have resident’s services scheduled at accessible times so that the residents will
be availableto receivethe services. It isnecessary to expect servicesto be appropriateto
theresident'sage or level of functioning so that the servicesrendered have optimum chance
of success. It isreasonableto describe program capability in thisrule because program
certificate holders, program staff, county staff, case managers, and state licensing and

gover ning agencies expect and require such direction from the state. The entities that provide
and regulate residential mental health programsfor children with severe emotional
disturbance ar e accustomed to meeting requirementsregar ding program capability under part
9545.0945, subpart 1.

Item A. Thisitem isboth necessary and reasonable because individual and group
psychother apy services are considered core servicesfor the treatment of residentswith
serious emotional disturbance. The Child Welfare League of America (CWLA) recommends
that resdential treatment programs provide specialized individual and group counsding to
meet outcomes of a service plan that preparethe child for family reunification and
independent community living. (CWLA, 1991, pages 49 ential treatment as providing
psychotherapeutic treatment for children with serious emotional disturbance.(Council for

Accr editation of Servicesfor Familiesand Children, 1985)

It isnecessary to state the minimum qualifications of staff able to perform this serviceto
establish minimum standards of care and to notify certificate holders, staff, counties, parents,
resdentsand other interested per sonsregarding which persons are eligible to provide
individual psychotherapy services. It isreasonableto have a mental health practitioner
providethis service because this per son, as described by Minnesota Statute, hastraining or
experiencein the provision of servicesto children with emational disturbance. Thisisalsoa
reasonable standard becauseit iscurrent practicein the state'sRule 5 programs. It is
necessary to have a mental health professional clinically supervise the mental health
practitioner providing this service because Minnesota Statutes, section 245.4882, subdivision
2, specifically requiresthat aresdential mental health treatment program, " must be clinically
supervised by a mental health professional.” It isnecessary to develop ruleswhich set
standardsfor adequate staff and for staff education and training requirements according to
Minnesota Statutes, sections 245A.09, subdivision 2 and 245A.095, subdivision 2. Because
individual and group psychotherapy isclinical work, it is necessary and reasonable to have a
mental health professional clinically supervise persons providing thisservice. This
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expectation isalso reasonable becauseit is current practice in mental health service agencies
and residential treatment programs to have a mental health professional clinically supervise
mental health practitioners. Thisitem isnecessary and reasonable, becauseit issimilar to
part 9545.0945, subpart 1, item A.

Item B. It isnecessary to define crisis assistance services as stated in thisitem, because this
serviceisdescribed in amanner which issmilar to theway theterm “crissassstance”’ is
defined in Minnesota Statutes, section 245.4871 subdivision 9a. Crisis assistance services are
necessary because children with serious emotional disturbance have psychiatric crises. These
residentsand their parentsneed training in order to recognize factorsthat precipitate a
psychiatric crigs, anticipate behaviors and symptoms and know which resour cesto use when
crisesoccur. Itisnecessary for resdential mental health treatment program staff to provide
this service because Minnesota Statutes, section 245.4882 subdivision 1, paragraphs (3) and
(5), requiresresidential treatment servicesto " help the child gain the necessary skillsto
return to the community” and " work with families throughout the placement to improve the
ability of thefamiliesto carefor children with severe emotional disturbancein the home."
CWLA alsorecommendsthat, " Theresdential treatment program should remedy, arrest, and
prevent social, emotional, and behavioral difficulties of the child in conjunction with the family;
expand or develop the competencies of the child; promote healthy development; and prepare
the child for family reunification or independent community life"" (CWLA, 1991, page 107)

It isreasonable to have crisis assistance services provided by the residential treatment
program because the staff aretrained in the behaviorsand symptoms of children with a
sever e emotional disturbancewho arein crissand are acquainted with theresidents. Itis
reasonable to have a mental health practitioner provide this service because this per son has
training and experience in the provision of servicesto children with emotional disturbance.
Thisisalso a reasonable standard becauseit is current practicein residential mental health
treatment programs. It isnecessary to have a mental health professional clinically supervise
the mental health practitioner providing this service because Minnesota Statutes, section
245.4882 subdivision 2, specifically requiresthat aresidential mental health treatment
program, " must be clinically supervised by a mental health professional.” Becausecrisis
assistance servicesareclinical in nature, it isnecessary and reasonable to have a mental
health professional clinically supervise persons providing these services. It isnecessary to
develop ruleswhich set standardsfor adequate staff and for staff education and training
requirements accor ding to Minnesota Statutes, sections 245A.09 and 245A.095. Thisitem is
similar to part 9545.0945, subpart 1, item B.

Item C. Some program residents take psychotropic medication prescribed by a physician for
the purpose of controlling or alleviating their severe emotional disturbance. Minnesota
Statutes, section 245.4882, subdivision 1., paragraphs (3) and (5), state that residential
treatment must " help the child gain the necessary skillsto return to the community” and
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"work with familiesthroughout the placement to improve the ability of the familiesto carefor
children with serious emotional disturbancein their home." Therefore, it isnecessary for
residential treatment programsto provide medication education to residents and their families
so that the familiesare ableto carefor theresident upon theresident’sreturn home. An Ohio
Department of Mental Health survey regarding medication administration requirement
compliance showed that " after car e clients who receive medication education were morelikely
to have attitudes favor able and predictive of adherence.” (Ohio Department of Mental
Health, 1988-1989) It isnecessary to requirethat the person providing medication education
bearegistered nurseor licensed physician because the effect the medication may have on the
resident’'s physical and mental health and the physical, emotional, or behavioral changes
resulting from the resident's use, misuse or refusal to use prescribed psychotropic medication
requiresavery specialized body of knowledge that registered nurses and physicians have. It
isreasonableto haveregistered nursesor physicians provide thisinformation because they
have this expertise and come into contact with theresidentsin their role of providing careto
resdents. It isnecessary to develop ruleswhich set standardsfor adequate staff and staff
education and training requirements accor ding to Minnesota Statutes, sections 245A.09 and
245A.095. Thisitem issimilar to part 9545.0945, subpart 1, item C.

Item D. It isnecessary to expect residential mental health treatment programsto offer
instructionsin independent living skills designed to strengthen aresident's ability to function
in alessrestrictive environment than aresdential treatment program because Minnesota
Statutes, section 245.4882, subdivision 1, clause (2), requiresthe program to " help the child
improve family living and social interaction skills' and clause (3), requiresthe program be
designed to " help the child gain the necessary skillsto return to the community.” The
statutes, however, do not definetheterm or specify a standard for providing these skills. This
rule part istherefore necessary to clarify what instruction in independent living skillsisand

Set service standards.

The CWLA also lists" daily living experience, including life skills and routines’ as one of the
service elementsthat should be provided by residential group care agencies. (CWLA, 1991,
page 52) Thisproposed rule part has been reviewed and recommended by the Rule Advisory
Committee as setting forth reasonable requirements of the program. It isnecessary to
gpecify who can provide thisinstruction so that certificate holders, residential mental health
treatment staff, resdents, family, and other interested personswill know who is qualified to
perform thisduty. It isreasonableto specify that mental health practitionersor child care
wor ker s supervised by mental health practitioners may perform thisinstruction because
mental health practitioners are qualified to adequately instruct resdentsin independent living
skillsand child careworkersare qualified, if clinically supervised by a mental health
practitioner. It isnecessary to develop ruleswhich set sandardsfor adequate staff and for
staff education and training requirements accor ding to Minnesota Statutes, sections 245A.09
and 245A.095. Thisitem issimilar to part 9545.0945, subpart 1, item D.
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Item E. Itisnecessary torequirerecreation, leisure, and play activities because Minnesota
Statutes, section 245.4882 subdivision 1, clause (2), statesthat residential treatment must be
designed to " help the child improve family living and social interaction skills'. Itisalso
necessary to requirethat recreation servicesbea part of aresdential mental health
treatment program because play and recreation are critically important in the development of
aresdent. " However, in the case of an emotionally disturbed child, isolation from peersisthe
norm. Whether because of their own behavior or because of the attitudes of their peers,

sever ey emotionally disturbed children are often not included in the play associated with
healthy normal development. Consequently, these children often missimportant opportunities
for growth and their handicap may be compounded. Play and recreation activities can serve
several functionsfor the severely emotionally disturbed child. The child can learn new sKkills
that build sdlf-confidence and enhance self-image. The opportunity is provided for the
development of important social skills such as cooperation and good sportsmanship.
Appropriate recreational activities can allow a child to form a postive reationship with a
significant other outside the family such asa coach. Finally, recreational activities can serve
asaform of respitefor the family.” (Stroul and Friedman, 1986, page 89)

CWLA datesthat; " Theresidential group care agency should provide recreational
experiencesfor all children in itscare, as age-appropriate, and develop objectives pertaining
to recreation within their service plans. Recreational and leisure-time activities provide
opportunitiesfor the physical, social, and emotional development of children and, as such,
should beincor porated into the daily life of the children in group care.

Recreation cannot be separated from the total living experience of children. Play isalearning
experience asimportant asformal education. The agency'srecreational activities should
further the physical, social and emotional development of each child” ... “ Therecreational
needs of children should be planned within the daily routine of the group car e agency.
Recreational and leisure-time activities should serve as a channel for energy and stimulation
of relationships with others. Recreational activities can help children make choices, solve
problems, and develop physically. Astherapeutic endeavors, they add arichnessto the group
car e agency's ther apeutic milieu.

Relationships between children and their parentscan build asa result of recreational and
leisure-time activities, which should be a planned part of family interventions." (CWLA, 1991,
page 65)

It isreasonableto state the outcomes expected to be achieved by recreation, leisure and play
activitiesto the certificate holder, staff, resident, parents, and interested per sons, because all
those per sons should know and participate in achieving the goals of the service. Itis
necessary to state who can perform thistask sothat interested per sonswill know whois
qualified to perform thistask. It isnecessary to develop ruleswhich set standardsfor
adequate staff and for staff education and training requirements accor ding to Minnesota
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Statutes, sections 245A.09 and 245A.095. It isreasonableto specify that child care workers
under the supervison of a mental health practitioner or arecreational therapist can perform
this duty because these workersare qualified to provide this service. Thisitem issimilar to
part 9545.0945, subpart 1, item E.

Item F. It isnecessary to requireresdential mental health treatment programsto provide
social and inter personal skills development because Minnesota Statutes, section 245.4882,
subdivision 1, requiresthat, " Residential treatment must be designed to :...(2) help the child
improve family living and social interaction skills." and " (3) help the child gain the necessary
skillstoreturn to the community.” Additionally, the CWLA statesthat theresidential group
car e agency should havea service " for ming positive and growth-producing adult reationships
with families, peersand others. Theresidential group care agency should provide counseling
and support to the children in its care, as age-appropriate, in the development of long-term
relationshipswith family members, adults, and peers. The child's current relationshipswith
family, peers, and significant others should bein the service plan. The child, asage
appropriate, should receiveregular, supportive feedback from the worker's observations of
theserdationships. Experiential learning in communication skillsand conflict management
can bevery helpful. Socially isolated children should be helped to connect with any group or
person that can contribute to their social skillsthrough recreational activities, leisure-time
groups, volunteers, and so on." (CWLA, 1991, pages 56 - 57)

It isreasonableto list outcomes expected by the provision of social and inter personal skills
development services because that isthe goal of the service. Stating the goal makesthe
purpose of the service clear and under standable to the license holder, resident, staff, parents
and interested others.

It isnecessary to state who isto perform this duty so that per sonsreading thisrule will know
who the state has determined is qualified to perform it. It isnecessary to develop ruleswhich
st standardsfor adequate staff and for staff education and training requirements according to
Minnesota Statutes, sections 245A.09 and 245A.095. It isreasonable to specify that child
careworkersunder the supervison of a mental health practitioner can perform this duty
because these wor ker s have adequate skillsand credentialsto providethis service. Thisitem
issmilar to part 9545.0945, subpart 1, item F.

Item G. It isnecessary torequirethat vocational skills development services be provided by
residential mental health treatment programs because, " One of the most neglected
dimensions within the overall system of carefor emotionally disturbed childrenis vocational."
(Stroul & Friedman, 1986, page 83) The authorsgo on to say, " While employment isan
essential key to successful integration into community life, only one-third of all youth with
disabilities graduatesto a job or some form of advanced education (National Council on the
Handicapped, 1986). According to the National Council on the Handicapped, most school
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systemsin this country do not guide disabled youth into employment opportunities. Thelack
of systematic vocational servicesisblamed, in part, for the continued high unemployment rate
among persons with disabilities. Without a strong vocational dimension, the system of care
will fail to prepare emotionally disturbed youngstersfor thetransition to employment.” (Stroul
& Friedman, 1986, page 85) CWLA also recommends vocational services and vocational
education as necessary components of a residential group care agency: " Theresidential
group care agency should provide a vocational counseling service that assists children, as
age-appropriate, to look realigtically at their pre-vocational and vocational needs. Although
vocational education can teach actual job skills, vocational counseling can help children
examinether own interests, abilities, and aptitudes, and establish appropriate work behaviors
and future goalsfor arealistic adult working life. Even with very young children, it is
important to examine attitudes about work and the skills necessary to acquire and retain a
job." (CWLA, 1991, page 58) Additionally, CWLA states, " Theresidential group care agency
should ensurethat all children in its care, as age-appropriate, receive appropriate pre-
vocational and/or vocational education to help them prepare for economic independence. The
pre-vocational educational services of the resdential group care agency should include:
Assistance in obtaining job preparation experiences such as supervised chores, work incentive
programs, mock job interviews, and practice applications, provison of work-study programs;
discussion of suitable occupations; assistance in setting realistic vocational goals and planning
the stepsfor achieving them; assistance in conducting assessments of vocational sKills;
assistance in accessing vocational programsin the community, school system, or the private
sector; assistancein locating role modelsin the community for specific career interests,
assistance in conducting a self-evaluation of job performance skills, and teaching of
appropriatework behaviors." (CWLA, 1991, pages 64 - 65)

It isreasonable to requirethat vocational skills development services be designed in the way
recommended by CWLA becauseit is consstent with CASSP standards as well as standards
contained in part 9549.0945, subpart 1, item G.

It isnecessary to state who can perform thisduty so that personsreading thisrulewill know
who the state has determined is qualified to perform it. 1t isreasonableto specify that
persons providing these services be at least mental health practitionersor must be child care
worker s supervised by a mental health practitioner because these worker s have adequate
credentialsto perform thisservice. It isnecessary to develop rules which set standardsfor
adequate staff and for staff education and training requirements accor ding to Minnesota
Statutes, sections 245A.09 and 245A.095.

It isnecessary and reasonable to allow the certificate holder to make vocational skills
development services available to the resident through the school district because school
digrictsarerequired to provide this service, if theresdent has an individual education plan,
and it could be more costly for the certificate holder to solely providethisservice. In addition,
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Minnesota Department of Education rules at part 3525.2900, subpart 4, require the school
district to provide coordinated secondary transtion planning for each resdent with an 1EP. It
isnecessary to havethe certificate holder coordinate vocational skill development services
with the child’'s secondary transition plan developed by the school because it isimportant to
have these two service providerswork together in the provision of thisservice. It is
reasonable to expect this coor dination because both parties have legal responsibilities for
vocational servicesto theresident.

Item H. Minnesota Statutes, section 245.4882, subdivision 1, clause (5), specifiesthat
residential treatment must be designed to " work with familiesthroughout the placement to
improvethe ability of the familiesto carefor the children with severe emotional disturbancein
thehome." The Council on Accreditation of Servicesfor Familiesand Children recommends
theresdential treatment center provide " servicesto help the child and family" throughout
placement (Council on Accreditation of Servicesfor Familiesand Children, 1985, page 104).

It goeson to state that these services shall be designed to " resolve conflictsin the
child/family reationships and achieve under standing of separation from the family and
preparation for return homeor to another environment." (Council on Accreditation of
Servicesfor Familiesand Children, 1985, page 104) The CWLA states, " The resdential
group care agency should actively engage the family, wherever in the best interests of the
child, in counseling servicesto improve family functioning; to examine the special needs and
stresses of the family, aswell asthe child in placement; to change attitudes and behaviorsto
increase the child's opportunity for success after reunification; to examinetheir appropriate
roles as par ents; and to develop improved parenting skills. Individual change for the child is
only one of the major goals of the group care counseling service. Research and experience
have consstently shown that individual change must be accompanied and supported by change
in the family and other support systemsif the group care serviceisto have alasting
benefit...Parents have arightful and important rolein thelives of their children and can be
powerful alliesin their treatment.” (CWLA, 1991, page 60)

N.E. Finkelstein presents methods of interventions for integrating familiesinto the

ther apeutic process of residential treatment for children with emotional disturbances. (N.E.
Finkelstein, 1974) Residents often come from homes with multiple problems and mental health
wor kers have the complex task of defining the target area for change. At timesthe focus of
treatment may be the child alone, the family, or the extended family system. Parental
involvement and support of agency careisvery important for a child'sacceptance of self and
the child's ability to benefit from treatment. It isrecommended that the parents become
involved with the treatment milieu and become familiar with parenting methods used in the
residential treatment program. (N.E. Finkelstein, 1974) B.J. Friesen notes" Honesty: a
respectful, non-blaming attitude; being supportiveto the child and the parents and effortsto
include the parentsin decison-making were all rated as'very important’ professional
behaviorsby a great majority of parents...Infor mation needsidentified by parentsincluded,
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assessment, available treatment, causes of the disorder, how to cope with raising a child with
an emotional disorder, and long-range (transitional) planning.” (Friesen, B.J., 1989)

Thispart isnecessary to clarify the meaning of instruction in parenting skillsand set service
standards. Thispart prescribesthe outcomethat the serviceis designed to achieve but does
not specify the particular service or procedures. Parentsof residents may have to copewith
situationsthat require knowledge and training about how to addr ess the behavior s of a child
with severe emotional disturbance. Thistraining may include information about child
development, health, safety and other child-rearing issues specific to the child with severe
emotional disturbance. It isreasonableto haveresdential treatment programs provide
instruction in parenting skills because they have expertise on working and living with children
who have sever e emotional disturbances.

It isnecessary to state who isto perform thisduty so that per sons reading thisrule will know
who the state has determined is qualified to perform it. It isnecessary to develop ruleswhich
set standardsfor adequate staff and for staff education and training requirements accor ding to
Minnesota Statutes, sections 245A.09 and 245A.095. It isreasonable to specify that persons
providing parenting skills services must be supervised by a mental health practitioner because
these wor ker swould meet the minimum requirements supported by the advisory committee to
providethis service. Thisitem issimilar to part 9545.0945, subpart 1, item H.

Item |. In order to have an impact on the resident and support change for theresident and the
resident'sfamily, it isnecessary to provide family support services. The CWLA statesthat
residential group care services should be child-centered and family-focused. They also state,
"Thegroup care agency should provideits servicesfrom an orientation that recognizesthat a
problem affecting one family member affects the whole family. A child should be seen in the
context of itslarger economic, social, cultural, religious, and political environment.”" (CWLA,
1991, page 50) Additional support for thisapproach can also be found in B.J. Friesen's parent
survey (Friesen, 1989). In thissurvey parentsreported that support groupsfor siblingsand
parentsweredifficult to find. Informal support wasreceived from a variety of sources, with
emotional support being the most helpful. Parentsidentified the importance of association
with other parentsin smilar circumstances.

In thereport of the Education and Partnership Project of the Children's Mental Health
Initiative, parentswere identified asresourcesin need of support: " Like parentsof children
with other disabilities, parents of children with emotional disturbance will also benefit from
support, information, and advocacy. Formation of parent support groups and advocacy
organizations provides an opportunity for parentsto navigate more easily the frequently
confusing array of diagnoses, services, and systems.” (Education and Partner ship Project of
the Children's Mental Health Initiative, 1989, page 18) It isreasonableto havethe
residential treatment program provide this service because they have the special skillsand
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expertisein dealing with children with severe emational disturbance and are important players
in teaching and empowering the familiesto gain insght into family dynamics and conflict
resolution aswell asimproved coping skillsand support for the reintegration of the resident
into the family and community. It isnecessary and reasonableto statein thisrule that these
services be provided at times, including evenings and weekends, that are mutually agreed
upon by family and program staff because this service can only be effectiveif it is provided
when families can participate. It isnecessary to state who isto perform thisduty so that
personsreading thisrule will know who the state has determinedis qualified to perform it. It
isnecessary to develop ruleswhich set standardsfor adequate staff and for staff education
and training requirements accor ding to Minnesota Statutes, sections 245A.09 and 245A.095.
It isreasonable to specify that the person providing this service must be at least a mental
health practitioner because a mental health practitioner iscommonly accepted as having the
minimum training and skills needed to effectively deal with family dynamics and systems
involving children with emotional disturbance. Thisitem issimilar to part 9545.0945, subpart
1, item .

2960.0600 DEVEL OPING AND REVIEWING INDIVIDUAL TREATMENT PLAN

Thispart requiresthe certificate holder to develop an individual treatment plan that meetsthe
requirementsof ItemsA to C. Itisnecessary to statein rule how theindividual treatment
plan should be developed and reviewed because the state statutes contain specific
requirementsregarding individual treatment planswhich the certificate holder must meet. It
isnecessary and reasonable that the certificate holder know and comply with the standards
regar ding treatment planning asthey areimportant to ensuring the quality of care provided
under those plans. Minnesota Statutes, section 245.4876, subdivision 3, requiresthat
providersof resdential treatment develop an individual treatment plan for each resident. Itis
reasonable to requirethe certificate holder to develop an individual treatment plan within ten
working days of admitting a resident, becauseit allows sometimefor the resdent to acclimate
to the program before the plan iswritten and allowstime for the plan development processto
take place with theresident and family. Thistimeisalso required in Minnesota Statutes,
section 245.4876, subdivison 3. Thissame statute also requirestheresident'sindividual
treatment plan to be based on a diagnostic assessment as outlined in Minnesota Statutes
245.4876, subdivision 2., and that to the extent possible theresident and theresident's family
should beinvolved in all phases of developing and implementing the individual treatment plan.
Certain requirements of part 2960.0600 are similar to the requirements of part 9545.0975,
subpart 1.

2960.0610 CRITERIA FOR CONTINUED STAY, DISCHARGE, AND DISCHARGE
PLANNING

Thissubpart requiresthe treatment team to develop a dischar ge plan which is coordinated
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with theresdentssother plans, including the individual education plan, family reunification
plan, and family community support plan. It isnecessary to state a time framefor discharge
and notification of planning prior to dischargeto assurethat proper coordination takes place
with family, case manager s, schools, and other providers. Ten daysisa reasonable amount of
timeto requirefor discharge planning because it allows enough time to coor dinate and notify
partieswho areinvolved with the resdent, or who will be involved with theresident after
discharge, or work on any remaining treatment or administrativeissues. Thistimeframeis
also short enough to allow a person ready for, or in need of discharge, to leavethe program in
areasonabletimeframe. Certain requirements of part 2960.0610 are similar to the
requirements of part 9545.0985, subpart 3.

Requiring a discharge plan isa reasonable way to be in compliance with Minnesota Statutes,
section 245.4882, subdivisions 3 and 4, which requiresresdential treatment programsto plan
for theresdent's care after leaving the program including transtion to the community and to
utilize discharge criteriarequirements. Thispart isnecessary and reasonable becauseit is
consstent with requirementsin Minnesota Statutes, section 245.4882, subdivisions 3 and 4.

It isnecessary to prescribethat the advice from a special mental health consultant be sought
when the plan isdeveloped for children who arefrom aracial or cultural minority group
because these residents often have different needs not identified by staff from the majority
racial or cultural group. To assurethat resdentsfrom the minority racial or cultural group
have their needs met, it may be necessary to use a special mental health consultant. It is
reasonable to get planning advice in thisway because not all residential treatment programs
will have special mental health consultant staff but would be able to access this specialized
expertisefor this planning purpose. Thisrequirement isconsistent with standardsin
Minnesota Statutes section 245.4876, subd. 1, (2).

2960.0620 USE OF PSYCHOTROPIC MEDICATIONS.

Subpart 1. Conditionsfor use of psychotropic medications. Thissubpart requiresthelicense
holder to meet the conditionsin thissubpart if the program admitsresdentsfor whom
psychotropic medication is prescribed by a physician. It isnecessary to address the use of
psychotropic medication in thisrule because a number of residents with severe emotional
disturbance are prescribed psychotropic medication as part of their treatment plan for ther
severe emotional disturbance. It isreasonableto requirethe program to follow uniform
procedur esregar ding psychotropic medication because the program isresponsible for
developing and implementing the plan of carefor children using psychotropic medication and
because the use of psychotropic medication is a specific inter vention method for an identified
need within the plan of care. Certain requirementsof subpart 1 aresmilar tothe
requirements of part 9545.1025, subpart 1.

Under item A, it isnecessary and reasonable to requirethat the use of psychotropic
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medication isincluded in theresdent'sindividual treatment plan becausethisis a specific
method and plan of carewhich addresses an identified need of the resident whilein the
program. It isnecessary and reasonableto have the use of psychotropic medication based on
the prescribing physician's diagnosis and the diagnostic and functional assessments because
the prescribing physician ismedically trained to prescribe medication based on diagnosis and
because the diagnostic and functional assessments ar e standar dized tools that can aid the
physician, case manager and program staff to individualize the use of the psychotropic
medication for theresident.

Under item B, it isnecessary and reasonable to have the certificate holder document: (1) a
description in observable and measur able terms of the symptoms and behaviorsthat the
psychotropic medication isto alleviate in order to evaluate the efficacy of the psychotropic
medication on a systematic basis and to deter mine a baseline of symptoms and behaviorsto
compar e psychotr opic medication initiation or dosage changes againgt; (2) the data collection
methods the certificate holder will useto monitor and measur e changesin the symptomsand
behaviorsthat areto be alleviated by the psychotropic medication in order to quantify therate
or level of the behavior and symptomsto ensur e professionally accepted methods ar e used
and to ensure all personsinvolved in the collection or review of this data will be aware of the
procedures used to obtain the data. It isreasonable to document the data collection methods
because the data are a major variable upon which psychotropic medication decisonsare
reached. Documentation assuresthat theway in which this data was gathered isrecorded.
Under subitem (3), it is necessary to document the criteriato prompt review by the physician
for possible dosage increase, and decrease, or medication discontinuation because a staff
person would not generally have the background or medical training to know about such
criteriaunlessthe criteria were made availableto them. It isreasonableto list thecriteriain
the individual treatment plan because that isthe plan directing the care of theresident. Itis
necessary that the program staff are awar e of the psychotr opic medicationsthat each resident
istaking and the criteria to prompt review by a physician, because theresdential treatment
program isresponsible for residents.

Under item C, it isnecessary and reasonable to state that psychotr opic medication must not
be administered as punishment, for staff convenience, as a substitute for a behavioral or
therapeutic program, or in quantitiesthat interfere with learning or other goals of the
individual treatment plan, to protect theresdent’swell being, because instances have been
recor ded wher e psychotropic medications have been misused. Several court cases, federal
regulations, and professional literature over the past 20 year s have emphasized the
prohibition against the use of psychotropic medication for purposes prohibited in thisitem. It
isreasonableto requirethat psychotropic medication be used for the explicit purpose of
reducing or relieving symptoms of severe emotional disturbance using the lowest and optimal
dosage that is effectivein controlling such symptoms without unduly interfering with other
aspects of theresident's development.
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Subpart 2. Monitoring side effects. Thissubpart requiresthe certificate holder to monitor the
possible side effects of psychotropic medication prescribed for a resident. The requirements
of subpart 2 are necessary and reasonable because they are similar to the requirements of
part 9545.1025, subpart 2. Thissubpart isnecessary to protect the health and safety of the
resident by requiring that the certificate holder monitor the presence of side effects from the
use of psychotropic medicationsin order to detect and correct side effects and to avoid high
risk side effects. Additionally, thissubpart isnecessary to inform certificate holders of their
rolein monitoring side effects of medication prescribed to children in the program. It is
reasonable to hold the certificate holder responsblefor thisfunction because the resident can
easily be observed at the program by staff and the program isresponsiblefor theresdent's
24 hour plan of care, and because most residential mental health treatment programs do not
have a physician to monitor medication on Site every day.

It isnecessary and reasonablethat the license holder have the presenting physician or a
pharmacist list possible side effects of the psychotropic medication because the prescribing
physician or a pharmacist would have this knowledge or easy access to thisinformation while
the certificate holder would not necessarily be awar e of these side effects. It isnecessary and
reasonable to requirethe certificate holder to document and check for side effects under the
direction of alicensed nurse or physician because per sons so licensed arequalified by
experience and training to recognize sde effects of medication. Stating that the oversight can
be done by anurseor a physician isreasonable because it allowsthe certificate holder
flexibility in meeting thisrule requirement and promotes rule compliance if a physician is not
availableto providethisoversight.

Requiring that the certificate holder document and check for side effects at least weekly for
thefirs month after a resdent beginstaking a new psychotropic medication or an increased
dose of currently used psychotropic medication isreasonable and necessary becausethisisa
high risk period for side effect development. Psychotropic medication side effects can be
associated with medication noncompliance or interference with other aspects of theresident's
life.

It isreasonableto requirethe certificate holder to check for sde effects at least quarterly,
because side effects can also potentially develop over longer periods of psychotropic
medication use. Furthermore, it isnecessary and reasonableto clarify that the certificate
holder must use standar dized checklists or rating scalesin addition to appropriate physical or
laboratory assessments as deter mined by the physician, so that the certificate holder will
have a standard for meeting the responsibility to monitor side effects. Many side effectsare
functional in nature and do not have laboratory assessmentsor may occur within therapeutic
monitoring ranges. It isalso reasonableto requirethe certificate holder tousea

standar dized side effectsinventory to assure consistent and thorough assessment of the
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possible presence of harmful side effects. Failureto use of such instrumentsleadsto
significantly less detection of side effects. (Cor so, et al, 1992, pages 890-896)

It isnecessary and reasonable to havethe certificate holder provide the assessmentsto the
physician for review because the physician isthe health professional responsible for the
health care of theresdent and trained to take into account side effectsin the context of the
resdent'stotal health. It isreasonableto have the certificate holder providethe
assessmentsto the physician for review because the physician needs the information to give
theresident proper careand a certificate holder can easly supply thisinformation to the
physician.

Subpart 3. Monitoring for tardive dyskinesia. Thissubpart requiresthe certificate holder to
monitor aresdent for tardive dyskinesia if theresident is prescribed antipsychotic medication
or amoxapine. Therequirements of subpart 3 aresmilar to the requirements of part
9545.1025, subpart 3. It isnecessary and reasonable to require monitoring for tardive
dyskinesia (TD) because these side effects represent a public health concern for children with
emotional disturbanceswho are prescribed antipsychotic medication or the antidepr essant
amoxapine. Few dataexist on TD for children who do not have autism or mental retardation.
Datathat do exist indicate that: (1) 75% of actual TD casesfor children arewithdrawal TD
which goes away within 12 weeks after antipsychotic discontinuation; and (2) about 7% of
children prescribed antipsychotic medication for extended periods of time have TD compared
to the generally accepted 15% to 40% for adults depending on the age group. (Richardson,
M. A., Haugland, G., Craig, T. J., 1991, 148: pages 1322-1328) According to these
authorities, child and adolescent psychiatric patientswho are prescribed antipsychotic
medication require systematic monitoring using rating scalesfor TD and the full range of
neurological side effects.

TD isan important concern for five basic reasons: (1) a high percentage of patients
experience this side effect; (2) potentially severe nature; (3) potentially persistent nature
even after antipsychotic medication discontinuation; (4) the lack of consistent long-term

phar macological treatment for TD; (5) litigation award upwar ds of $2,000,000 at the expense
of physicians and providers paid to patientswho suffer TD when proper sandardsreated to
the use of antipsychotics are not followed. (Kalachnik, J. E., et al, 1988, 12: pages 749 and
750) It isnecessary and reasonable to have the certificate holder monitor TD under the
direction of alicensed nurse or physician because tardive dyskinesia is a health concern and a
licensed nurse or physician isqualified to provide oversight for the certificate holder's staff.

It isreasonableto requirethat the certificate holder document and check for tardive
dyskinesia at least once every three months because the American Psychiatric Association
TD Task Force Reportsrecommend TD assessments every threeto six monthsfor patients
prescribed antipsychotic medication and because TD may develop over longer as opposed to
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shorter periods of time. Because children may be more vulnerableto tardive dyskinesia, the
three month period was chosen for thisrule. Other than special cases such asempirical trials
of various medcationsin an attempt to control extreme TD, no referencein the professional
literatur e advocates mor e frequent ongoing TD monitoring. Thistime frameisalso consistent
with DHS rules governing other client populations such asindividuals with developmental
disability who may be taking prescribed medication for along time.

It isnecessary and reasonableto requirethat aresident who has been prescribed
antipsychotic medication or amoxapine for more than 90 days must be checked for tardive
dyskinesia at least 30 and 60 days after discontinuation of the antipsychotic medication or
amoxapine because, except for arare case, TD does not develop unlessthe client is
prescribed antipsychotic medication for at least three monthsor longer and because the
period immediately after antipsychotic medication discontinuation isthe period of concern for
withdrawal TD and the effects this might have on the child and the child'sindividual treatment
plan. (Schooler, N.R. and Kane, J.M., 1982, 39: pages 486-487)

It isnecessary and reasonable to have the certificate holder provide the assessmentsto the
physician for review so that the physician has the necessary infor mation when deter mining if
theresident has TD. It isreasonableto havethe certificate holder providethisinformation
because the certificate holder isresponsble for monitoring and documenting the data and
therefore can readily provide the data to the physician. The provision of monitoring resultsto
the physician isreasonable because the physician needstheinformation to make a
determination about the need for further testsor changesin medication.

Subpart 4. Training required to adminiser psychotropic medications. Thissubpart requires
persons who administer medicationsto residentsto either be appropriatey licensed, certified,
or trained, and requiresaregistered nurseto review the administration of medications at least
weekly. Therequirements of subpart 4 are necessary and reasonable because they are
similar to the requirementsof part 9545.1025, subpart 4. Because employeesother than a
physician, registered nurse, or licensed practical nurse may be responsible for medication
assistance, it isnecessary to require standar ds gover ning the administration of psychotropic
medications. It isreasonableto requirethese standards because training to administer
medication isreadily available. It isnecessary to requirethistraining by the successful
completion of atrained medication aide program for unlicensed personnel offered through a
post-secondary institution or by aregistered nurseto assurethat thetraining is adequate and
isdone by qualified personnel.

This subpart is necessary because Minnesota Statutes, section 245A.09, subdivision 2,
paragraph c, clauses (1), (3), and (5), requiresthe commissioner to set basic licensing and
certification standards, including adequate staff requirements, and section 245A.095, requires
the commissioner to review rulesregarding staff training. It isreasonableto providethis
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training in one of these ways because it allowsthe program and the employee optionsin
receiving thistraining while assuring a minimal training standard. It isreasonableto require
that the specific medication administration training provided by a registered nurseto
unlicensed personnel must be documented to chronicle what training has occurred as evidence
of compliance. Documenting specific medication administration training is reasonable
because it can be easily accomplished by the certificate holder. It isreasonabletorequire
that thistraining document be placed in the unlicensed employee's per sonnel recor dsto show
proof that thistraining requirement was met. Thisrequirement isreasonable because all
program staff have a per sonné file and thisis a standard and accessible place to storethis
information.

It isnecessary to requirethat aregistered nurse, physician or pharmacist must provide
consultation and review of the certificate holder's administration of medications at least
weekly, because aregistered nur se, physician or pharmacist isqualified to review
administration of medicationsand an at least weekly oversight review assures over sight
frequently enough to correct problemsin atimely fashion. It isreasonabletorequirea
registered nurse, physician or pharmacist consultation because these medically licensed
persons are available acrossthe state. A weekly oversight review isreasonable becauseit is
not a burdensome requirement and it still assurestimely oversight. It isnecessary torequire
that the consultation shall includethereview of the certificate holder's compliance with
subparts 5 and 6 so that the nurse, physician or pharmacist knowswhat is expected in the
consultation. It isreasonableto include subparts5 and 6 in this consultation because they
requir e psychotropic medication review and informed consent for the administration of
psychotropic medication which aretopicsthat aregistered nurse, physician or pharmacist
knows about.

Subpart 5. Psychotropic medication review. Thissubpart requiresthe certificate holder to
conduct a psychotropic medication review at the indicated intervalsfor aresident whois
prescribed psychotropic medication. Therequirementsof subpart 5 are necessary and
reasonable because they are smilar to therequirementsof part 9545.1025, subpart 5 and
related items. It isnecessary to require a psychotropic medication review to assure that
psychotropic medications are being used effectively to reduce or relieve symptoms of the
severe emotional disturbance. It isreasonableto requirethisreview because the use of the
psychotropic medication is part of the treatment plan that the program isresponsble for
carryingout. It isreasonableto requirethat the certificate holder conduct a psychotropic
medication review as frequently asrequired by a physician, but at least monthly for thefirst
six monthsand at least quarterly thereafter becausethefirst threeto six months of treatment
generally congtitute the acute phase of treatment and the more frequent review schedule
assuresthat the medication is doing what it was prescribed to do. Some children do not
respond to a particular psychotropic medication while othersrequire several dosage
adjustments which must be reviewed within the context of sde effects and other individual
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treatment plan variables. Additionally, the medication may no longer be necessary after
short-term use combined with the use of other treatment program interventions.

A quarterly review is adequate once stabilization and the need for maintenance have been
established. The physician may set a more frequent medication review schedule because the
physician hasthe knowledge and skills necessary to determineif an additional or different
review scheduleis necessary for an individual resident'scase. It isreasonableto require that
the certificate holder must consider and document specific items at the quarterly review and
provide thisinformation to the physician for review because the certificate holder is
responsible for theindividual treatment plan which isreviewed quarterly. Minnesota
Statutes, section 245.4876, subdivision 3, requiresresidential treatment programsto review
theindividual treatment plan every 90 days after intake. The use and effect of psychotropic
medication isa part of theindividual treatment plan, and it isreasonableto review information
on psychotropic medications at that time. It isnecessary to list specific itemsthat are
considered and documented in the medication review because this assuresthat a consistent
and standar dized inventory has been used asa basisfor the risk-benefit decision. It is
important that thisinformation is provided to the physician for review because it will provide
the physician with relevant infor mation about the resident'sreaction to and effectiveness of
the psychotropic medication. Thiswill allow the physician the opportunity to review basic
variables and to determineif further in-depth actionsarerequired.

Item A. It isnecessary and reasonable to list symptoms and behaviors of concern and any
corresponding diagnosis because the medication's purpose isto alleviate diagnosed symptoms
and behaviors of concern and the physician needsto be awar e of the medication's outcome.

Item B. It isnecessary and reasonable to requirethat data collected since the last review be
documented so that thisinformation isreadily and consistently available to per sonsworking
with theresident. These arethe data on the specific symptoms and behaviorswhich are
compared from review to review to deter mine psychotropic efficacy and whether changesin
medication may need to be made.

Item C. It isnecessary to requirethe certificate holder to consider and document any side
effects observed and actions taken, because thisinformation is directly related to the use and
amount of the psychotropic medication prescribed. It isreasonableto expect the certificate
holder to consder and document thisinformation becauseit isimportant in carrying out the
resident’'streatment plan and program staff are available to observe and record this
information and thisinformation isa necessary part of therisk-benefit analysis.

Item D. It isnecessary and reasonableto requirethe certificate holder to consder and

document theresident's goalsin the individual treatment plan and whether these goalsare
adver sely affected by the psychotropic medication because for mulation and implementation of
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the plan of careaswritten in theresdent'sindividual treatment plan isthe responsbility of
the certificate holder. The control of a behavior or symptom of concer n which also has
adver se effects on other treatment goalsrequires ongoing review.

Subpart 6._Informed consent. It isnecessary to requirethe certificate holder to obtain
informed consent befor e any nonemer gency administration of psychotropic medications
because psychotr opic medications can cause side effects, can effect other areas of care, and
require a therapeutic alliance in order to be used most effectively. Therefore, theresident's
parent or legal representative should be knowledgeable about the psychotropic medication
and give permission for itsadministration. [See the description of the information for informed
consent in subpart 7 below.] Informed consent, in oneform or another, is standard operating
procedurein aimost all medical or educational interventionsor activities. It isreasonableto
requirethe certificate holder to obtain theinformed consent because the certificate holder is
the party responsble for the child'sindividual treatment plan. The requirements of subpart 6
are necessary and reasonable, because they are similar to the requirements of part
9545.1025, subpart 6 and related items.

It isnecessary to inform and involve theresident in the decision-making to the extent
possible, because the resident isthe person receiving the medication and medication
noncompliance might occur without the resdents participation. Informing and involving the
resident can also be empowering and therapeutic for theresident. It isnecessary to qualify
thisinformed consent by theresident with the phrase, " to the extent possible" becausethere
may beinstances when the resident may be unable to give informed consent such aswhen the
resdent istoo young, tooill or intellectually unable to under stand informed consent.

Item A. It isnecessary and reasonableto state when and how the certificate holder isto
obtain informed consent so the certificate holder knows how to meet thisrequirement. It is
reasonable to requireinformed consent befor e the nonemer gency initiation of a psychotropic
medication because initiation of medication before informed consent would negate the premise
and intent of informed consent. Additionally, the requirements of Minnesota Statutes, section
144.651, are applicableto theresident or the resdent’s parent and theresident’s
representative in the areas of information about treatment, participation in planning
treatment, and theright to refuse care.

It isnecessary to differentiate between antipsychotic medication and other psychotropic
medication for purposes of informed consent procedur es because professional references
stressinformed consent as necessary and good clinical practice when psychotropic medication
isprescribed, but do not recommend written informed consent per se when psychotropic
medication is used with children or persons diagnosed with a mental health disorder who are
not admitted under a commitment order or developmentally disabled. (Kaplan, H. |., and
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Sadock, B.J., 1988, 121. pages 666, 667, 670 and 671) However antipsychotic medication is
an area of concern in theliterature dueto therisk of tardive dyskinesia (TD) and other
neurological side effects. Professional opinion is split on the need for written informed
consent in thisarea. (DeVaugh-Geiss, J., 1979, 136: pages 959-962) Additionally,
commitment lawsin Minnesota for persons diagnosed with a mental health disorder aswell as
Minnesota Supreme Court decisionsin cases such as Jarvisand Blilie view antipsychotic
medication in amore stringent light requiring specific written informed consent by a legally
authorized representative or, in some cases, a formal court review. In light of thisstuation,
the low per centage of antipsychotic medication use with children compared to other
medications such as antidepressants or stimulants and the serious natur e of a caserequiring
the use of antipsychotic medication and a coinciding higher standard of care, it isreasonable
to requirewritten informed consent beforeinitiation of antipsychotic medications.

In the case of nonantipsychotic psychotropic medication, it isreasonableto requirewritten
informed consent within one month of oral informed consent to strike a balance between the
interests of the resident who may require such medication, and theparent'srightsasan
authorized representative of theresident to initially approve the medication at least orally,
and thereality of some parentsnot returning written informed consent formson atimely
basis. During aresident's stay in resdential treatment, it may be necessary for the proper
care of theresdent to begin the administration of a psychotropic medication or changethe
type or amount of a prescribed psychotropic medication. Unfortunately, someresidents do not
have a parent or guardian who could be readily contacted to give consent and some residents
have parentswho arelesslikely to return consent forms. Therefore, it isreasonableto begin
administration of nonantipsychotic psychotropic medication under witnessed informed oral
consent with written informed consent to follow as soon as possible following the initiation of
the medication.

An emphasis on completed consent formsis somewhat misdirected in that it does not
emphasize the educational role of informed consent, which ismore beneficial to the process of
treating aresident with severe emotional disturbance. Thelimited treatment value of
informed consent documentation isnoted in thefollowing; " Thelegal doctrine of informed
consent isa crudereminder that psychiatrists must respect therightsof patients, including
their right to be informed and to make treatment choices...Respect for personsincor porates
and goes beyond informed consent. It isunfortunate that so much emphasis has been placed
on informed consent--itsrituals, documentation, and difficulties-at the expense of the higher
ethical standard of respect for persons.” (Kaplan, H.I. & Sadock, B.J., 1988, pages 120-122)
It isreasonable that the oral informed consent process should include the educational aspects
of the process and be standardized to a greater degree, with documented evidence provided
by the certificate holder. The certificate holder must minimize the expectation that a consent
form isa subgtitute for educational aspects of theinformed consert process. Theoral
informed consent process may present a"red flag" to the provider that possible formal
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inquiry may berequired and that a problem with parental participation may exis if the
informed consent form isnot returned within one month despite reminders by the provider.

Item B. It isreasonable to requireinformed consent berenewed in writing at least yearly,
becauseit isnot difficult to include an annual informed consent renewal in the process for
reviewing theindividual treatment plan. The provider isnot substantially inconvenienced by
renewing informed consent annually because the treatment plan, including psychotropic drug
treatment, isdeveloped in cooperation with the parties who may give consent and isreviewed
quarterly asthe major treatment review point. Even with maintenance cases, new variables,
risks, or the developmental processdictate that informed consent isan ongoing dynamic
process and not a one-time static event.

Item C. It isnecessary and reasonable to identify the exact person serving astheresident's
legal representative from whom informed consent must be obtained in order to inform
providersand to avoid confusion on thisissue.

Item D. It isnecessary to differentiate the emer gency use of a psychotropic medication from
the nonemer gency use, define what constitutes an emer gency, and state that informed consent
isnot necessary before emer gency initiation because clinical reality will probably present
cases which therulewill apply to. The exemption from consent prior to emergency initiation is
reasonable because thereis no such requirement in the professional literature or according to
Minnesota Statutes, section 144.344. 1t isreasonableto require specific action on the
certificate holder'spart in an emergency psychotropic medication initiation in order to protect
therightsof theresdent. A major and dangerous event has occurred if an emer gency
treatment intervention isused, and theresident's parent or guardian should be advised of the
gtuation. Asa result of the emergency, an in-depth review of the resident’ s existing
treatment plan, involving theresident's parent or legal representative, is needed to determine
if possible changesto the plan are needed in response to the emergency. It isreasonableto
requirewritten informed consent within 30 daysfor any continued use of a psychotropic
medication initiated on an emergency basis because such continued useis expected to be
formally reviewed with the resident's parent or legal representative within the context of the
resdent'streatment plan. The 30 day limit is consistent with the time period for written
informed consent for other psychotropic medicationsinitiated on a nonemer gency basisand
allowsthe program to overcome possible difficulties of contacting some par ents without
unduly interfering with aresdent’'s need for such continued medication. Theinability to
involve theresident's parentsor legal representative within 30 days may serveasa”red

flag" tothe provider that formal outsidereview, such asreview by the court, may be
necessary.

Subpart 7. Information communicated in obtaining consent. Thissubpart requirescertain
information to be communicated to theresident's parentsor legal guardian and, if possible,
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the resdent when obtaining informed consent. The requirements of subpart 7 are necessary
and reasonable, because they are smilar to therequirements of part 9545.1025, subpart 7.
Thissubpart isnecessary to inform the certificate holder of the documented information
which the certificate holder must provideto theresident's parent, legal representative, and to
the extent possible, to theresident. The information delineated in items A to G isreasonable
becauseit is consstent with the Department’s policy on the monitoring of psychotropic
medications which is contained in Psychotropic Medication Monitoring Manual. (John E.
Kalachnik and Nord, Gerry B., 1985) Additionally, theitemsrepresent information generally
recommended by treatment professionalsto be provided as part of the informed consent
process. (C. W. Lidz, et al, 1984,)

Subpart 8. Refusal to consent to routine administration of psychotropic medication. This
subpart requiresthe certificate holder to take certain measuresupon refusal of consent for
the administration of psychotropic medication. The requirements of subpart 8 are necessary
and reasonable, because they are smilar to therequirements of part 9545.1025, subpart 8.
Thissubpart isnecessary to inform the certificate holder what to do if the authorized person
refuses consent for a psychotropic medication. Thissubpart isreasonable becauseit is
consistent with the Department's policy on informed consent asit relatesto psychotropic
medication. It balancestherequirement for due process and theright to refuse treatment with
actionswhich may be necessary on the provider'spart if therefusal endangerstheresdent or
others. Therequirement in item B, that the program obtain a court order to overridethe
refusal to consent to medication isreasonable because it is consistent with the requirements
of Minnesota Statutes, section 253B.092, subdivision 8, regarding administration of
neuroleptic medication. Item C isreasonable because it doesnot allow a program to punish a
resident who refuses psychotropic medication, but allows a program to discharge a resident
following a due process procedure if the resdent'srefusal of psychotropic medication results
in the program being unableto properly carefor theresdent.

2960.0630 CLINICAL SUPERVISION BY A MENTAL HEALTH PROFESSIONAL

Part 2960.0630 is necessary because Minnesota Statutes, section 245.4882, subdivision 2,
requiresthat providersof resdential mental health programsfor children beclinically
supervised by a mental health professional. The requirements of part 2960.0630 and its
subparts are necessary and reasonable, because they are smilar to therequirements of part
9545.1075 and its subparts. Subparts 1, 2, and 3 are necessary to describe the activities
required of amental health professonal providing " clinical supervison” asdefined in
Minnesota Statutes, section 245.4871, subdivision 7. Minnesota Statutes, section 245A.009,
subdivision 2, paragraph (c), clause (3), requiresthe commissioner to set standardsfor the
gualifications of persons administering and delivering program services.
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Subpart 1. Mental health professional consultation. Thissubpart requiresthe certificate
holder to use the services of a mental health professional to provide consultation regarding
program service planning, development, implementation, and evaluation. It isnecessary to
requiretheinvolvement of the mental health professional in the planning, development,
implementation, and evaluation of program services, because Minnesota Statutes, sections
245.4871, subdivision 7, and 245.4882, subdivision 2, require clinical supervision by a mental
health professional. It isreasonableto requiretheinvolvement of a mental health

professional in program services planning, development, implementation and evaluation
because a mental health professional is qualified to advise the certificate holder regarding the
clinical aspectsof program services.

Subpart 2._Supervision of staff. Thissubpart requiresclinical supervision of staff who provide
resdentswith the program services described in part 9545.0945, subpart 1. Thissubpart is
necessary because Minnesota Statutes, section 245.4882, subdivision 2, requiresthat
providersof resdential mental health treatment servicesto children must be clinically
supervised by a mental health professional. It isreasonableto requiretheclinical supervision
of staff by a mental health professional because the educational and per sonal qualifications of
amental health professional, as defined in Minnesota Statutes, section 245.4871, subdivision
27, providesa mental health professional with the substantial clinical expertise necessary to
provide oversight for the delivery of mental health services.

Under item A, the mental health professional is given a choice of methodsto meet clinical
supervison requirements. Allowing the mental health professional flexibility to determine
whether to meet with staff asa group or individually isreasonable because it avoids
inappropriately prescriptive rulemaking and allows the mental health professional to choose
the most appropriate, efficient, and cost effective approach to the clinical supervision of staff.
It isreasonableto give the mental health professional flexibility to choose the most
appropriate means to meet the clinical supervision requirements by meeting with the staff asa
group or asindividuals, because the treatment needs of residents and the specific information
given by the mental health professional to program staff may require different approachesto
clinical supervision. In certain casesthe mental health professonal may wish to perform the
oversight responsibility by giving identical clinical information to all staff smultaneously or
discuss treatment approachesfor aresdent with staff asa group, or on the other hand the
mental health professonal may wish to meet individually with a staff person to discussa
resident'streatment.

Item B requiresthe mental health professional to document clinical supervision activities. It
isreasonable to require documentation of clinical supervision activities becauseit provides a
record for review by department employees who must monitor certificate holder compliance
with thissubpart. It isalso reasonablefor the certificate holder to use documentation of the
clinical supervision of employees as a sound management practice to ensurethat staff
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providing program servicesto children are delivering the proper servicesin away which best
meetstheresident's needs.

Item C requiresthe mental health professional to advisethe certificate holder regarding
management activitiesrelated to staff development and evaluation. It isreasonableto include
the comments of the mental health professional in staff development and evaluation activities
because the mental health professional isfamiliar with the training needs and job performance
of the staff who provide servicesto residents.

Item D allowsthe mental health professional who supervises staff to consult with other mental
health professionals who work with resdents, rather than supervise the other mental health
professionals. Thisitem isneeded and reasonable because mental health professionals are
licensed to work independent of supervision, but may benefit from consultation with the
supervising mental health professional regarding the treatment of aresident or the broader
treatment policies of the program.

Subpart 3._Supervision of treatment.

Item A requiresthe mental health professional to supervise the assessment and individual
treatment plan development for each resident. Minnesota Statutes, section 245.4871,
subdivision 21, requirestheindividual treatment plan to be developed under the clinical
supervision of a mental health professional. Minnesota Statutes, section 245.4871,
subdivision 11, requiresthe mental health professional’s participation in the development of
the diagnostic assessment. It isreasonableto require at least clinical supervision by a mental
health professional in the development of important documents such astheindividual
treatment plan and the assessment which indicate the resident’s diagnosis and the treatments
the resident will receive because the mental health professional hasthe qualificationsto
perform and evaluate the planning and assessment required in thisitem.

Item B requiresthe mental health professional to document involvement in theindividual
treatment planning process by signing theindividual treatment plan. Minnesota Statutes,
section 245.4871, subdivision 21, requiresthe treatment plan to be developed under the
clinical supervision of a mental health professonal. The documentation of the mental health
professonal’sinvolvement in the development of the individual treatment plan isreasonable
because the mental health professional isqualified to develop theindividual treatment plan
and because it verifiesthereview and approval of the plan by the mental health professional
and enablesthe department employeesto monitor compliance with the requirements of this
rule.

Item C requiresthe mental health professional to provide clinical supervision of staff by

making surethat theresdent'sindividual treatment plan isbeing implemented and that there
is documentation of the resident’'s ongoing evaluations and treatmentsand the quarterly
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review. It isreasonableto require a mental health professonal to monitor the staff's
implementation of the resident’'sindividual treatment plan because the mental health
professional hasthe expertiseto determineif the plan isbeing followed. It isalso reasonable
for the mental health professional to review the documentation and evaluation of the
resident's progressto ensurethat the treatment plan is having the desired effect on the
resdent’'s mental health.

Item D requiresthe mental health professional to document the bi-weekly review of services
totheresident. It isreasonableto require the mental health professional to document the bi-
weekly review of servicesto theresident and verify which program servicesthe child
receives, because the mental health professional, asthe person providing clinical supervision
of theresident's treatment, should be awar e of the treatments provided to theresident. The
requirement for documentation in thisitem allows department employees to monitor the
certificate holder's compliance with this subpart.

Requiring the certificate holder to ensurethat a mental health professional can be contacted
within thirty minutesin the event that a resident has a mental health emergency isreasonable
because the certificate holder's staff needsto be ableto promptly respond in a clinically
appropriate manner to a sgnificant, sudden wor sening of aresident's mental health. Setting
the maximum time limit for being able to contact a mental health professonal at thirty minutes
isreasonable because the expertise of a mental health professional should be availablein a
compar atively short period of timeto staff who must immediately deal with resident's mental
health emergency if the staff need clinical advice to améliorate the mental health emergency.

2960.0640 STAFF QUALIFICATIONS

This part establishesthe staff qualification requirementsfor the programs governed by parts
2960.0580 to 2960.0700. Thispart isnecessary because Minnesota Statutes, section
245A.09, subdivision 2, paragraph (c), clauses (1) and (3), require the commissioner to adopt
program licensing rules which include standards for adequate staff. Minnesota Statutes,
section 245.802, subdivision 2a, clause (5), requiresthe commissioner to review and
recommend staff education and training requirements as necessary for residential mental
health programs.

Subpart 1. General gtaff qualifications. Thissubpart establishesthe general qualificationsfor
staff who areinvolved with program services. The necessity and reasonableness of these
gualifications are outlined in the statement of need and reasonableness at parts 2960.0100
and 2960.0150. It isreasonableto rely on the earlier partsof the statement of need and
reasonableness because they establish adequate general staff qualifcations and restating
those qualificationsin this part is not necessary.

Subpart 2. Adminigtrator. Thissubpart establishesthe qualificationsfor the person
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designated by the certificate holder to act asthe administrator of a certified resdential
mental health treatment program. The requirementsof subpart 2 are necessary and
reasonable, because they are similar to therequirements of part 9545.1085, subpart 2. Itis
necessary to requirethat the certificate holder designate an individual asadministrator so
that the certifying agency, parents, staff and other interested per sons know who hasthe
responsbility and authority to administer the program. It isreasonable to have an
administrator designated because it iscommon to have a per son assigned to direct the facility
program and be responsible for the ongoing operation of the program.

It isreasonableto requirethat the administrator have at least a bachelor'sdegreein the
behavioral sciences, health administration, or arelated field because the bachelor'sdegreeis
the minimum education an administrator would need to carry out thejob'sduties. It is
reasonable to expect at least a bachelor's degree because such training isreadily available
and many per sons have bachelor degreesin the behavioral sciences, health administration,
public administration, or areated field.

It isnecessary to requirethat the degree bein the behavioral sciences, health administration,
public administration, or arelated field so that theindividual hasthetraining and
competenciesin the human service or health administration field needed to fulfill job duties. It
isreasonableto expect the degree be in one of the above noted ar eas because that degree
would show minimum competence to perform the job, and these degree programs are available
throughout Minnesota and the United States. It is necessary and reasonableto requirethe
adminigrator beresponsgblefor the ongoing operation of the program, and maintenance and
upkeep of the facility becauseit isimportant that one person be responsible for the business
so that the commissioner, parentsand other interested persons know who holdsthis
responsbility and authority. It isreasonableto requirethe administrator beresponsblefor
oversight of the program and facility because these are commonly held responsbilities of a
residential treatment program administrator. The CWLA sates, " The chief executive officer
(CEO) should be delegated by the board of trustees or directorsto carry overall responsbility
for all the children in care; to administer the services; to plan and coordinate all phases of the
program within the framework of the functions and policies established by the board; to
evaluate continually the effectiveness of servicesfor children and their families; and to seek
new appr oaches and knowledge. The CEO'sresponsibilitiesinclude: Directing the agency
program;...Supervising building maintenance, management, and purchasing.” (CWLA, 1991,
page 129)

Subpart 3. Program director. Thissubpart establishesthe qualifications for the person
designated by the certificate holder to act asthe program director for a certified residential
mental health treatment program. Therequirements of subpart 3 are necessary and
reasonable, because they are similar to therequirements of part 9545.1085, subpart 3. It is
necessary and reasonable to requirethat the certificate holder designate an individual as
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program director sothat the staff and other interested per sons know who the program director
isand that the program director has met the education, training, and experiencerequirements
for thisposition. It isnecessary to requirethat the program have at least one program
director for every 50 residentsto assure that the program has adequate program over sight
and supervision by a qualified person. It isreasonableto have at least one program director
for every 50 residents because that ratio assures quality care and because that ratio was
established in previous rules gover ning thistype of program. It isreasonableto statethat the
positions of program director and administrator may befilled by the same person if the person
meets the qualificationsin items A and B because some small programs would not need nor
eadly afford to have separate positionsfor the administrator and program director.
Furthermore, thisrequirement isreasonable, becauseit gives each certificate holder greater
flexibility to meet the state's staff qualification standards.

It isreasonableto requirethat the program director have a master's degreein the behavioral
sciencesor arelated field with at least two years of work experience providing servicesto
children with severe emotional disturbance or have a bachelor's degree in the behavioral
sciences or arelated field with a minimum of four years of work experience providing services
to children with severe emotional distur bance because this combination of training and
experience is commonly accepted in Minnesota as minimum to perform a program director's
job duties. The Minnesota Comprehensive Children's Mental Health Act definitions of " case
manager” , at Minnesota Statutes, section 245.4871, subdivision 4; " mental health
practitioner”, at subdivision 26; and " mental health professional” ,at subdivision 27, establish
education, training, and experience requirementsfor professonal positionsrelated to mental
health servicesfor children.

It isreasonableto requirethat the program director have oneyear of experienceor trainingin
program administration and supervision of staff because the program director needs
administrative and supervisory experienceto recognize and deal appropriately with
supervisory and program issues. Such experience or training is available throughout the state
and nation.

2960.0650 STAFF ORIENTATION

Thispart establishesthe staff orientation requirementsfor the programs governed by parts
2960.0580 to 2960.0700. Therequirementsof thispart are smilar to therequirementsof part
9545.1095. This part isnecessary because Minnesota Statutes, section 245A.09, subdivision
2, paragraph (c), clause (1), requiresthe commissioner to adopt program licensing ruleswhich
include standardsfor adequate staff. Minnesota Statutes, section 245A.095, subdivision 2,
clause (5), requirethe commissioner to review rulesfor programs serving per sons with mental
illness and recommend staff educational and training requirements as needed. Minnesota
Statutes, section 245.802, subdivision 2a, clause (5), requiresthe commissioner to review and
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recommend staff education and training requirementsfor residential mental health treatment
programs.

Subpart 1. Initial saff orientation training for staff who provide program services. This
subpart describesthe orientation training requirementswhich staff who provide program
services must complete within thefirst 45 calendar days of employment. Thissubpart is
needed to fulfill the requirements of Minnesota Statutes, section 245A.095, subdivision 2,
clause (5) and section 245.802, subdivision 2a, clause (5) regarding the commissioner's duty to
review rulesand recommend staff educational and training rulerequirements. Theitemsin
this subpart ar e reasonable because they wer e established in existing rules governing
resdential mental health treatment and they provide an adequate minimum standard for
background information and training which a staff person should under stand to provide
adequate careto aresdent and avoid car e practices which would be considered danger ous or
abusiveto aresident. It isalsoreasonableto requirethat staff not use physical holding or
isolation procedureswith a resident unless staff istrained in the policies and procedures
required in item D, because these procedures could result in physical or psychological harm to
theresident or otherswhen used improperly.

Subpart 2. Orientation training for staff who do not provide program services. Thissubpart
establishes the minimum limitsfor employment related orientation for staff who do not care
for or provide program servicesto residents. It isreasonableto exempt staff per sons, such as
cooks, gardeners, and clerical staff who do not carefor residents from some of the orientation
requirements of subpart 1. It isalso reasonableto require staff who do not carefor residents
to receive sufficient training to be able to participate in emergency procedures and have some
general information about the problems and needs of residents and their families.

2960.0660 INDIVIDUAL STAFF DEVELOPMENT

This part establishesthe staff development and documentation requirementsfor the programs
governed by parts 2960.0580 to 2960.0700. Thispart isnecessary because Minnesota
Statutes, section 245A.09, subdivision 2, paragraph (c), clause (1), requires the commissioner
to adopt program licensing and certification ruleswhich include sandardsfor saff training
and adequate staff. Minnesota Statutes, section 245A.095, subdivision 2, clause (5), also
requiresthe commissioner to recommend rules which establish staff training requirements.
Minnesota Statutes, section 245.802, subdivision 2a, clause 5, requires the commissioner to
review and recommend staff education and training requirementsfor resdential mental health
programs. It isreasonableto require programsto maintain staff development programsto
ensurethat personswho provideresidential mental health treatment for residents have the
necessary training and information to treat resdents with severe emotional disturbance.

Subpart 1. I ndividual staff development and evaluation plan. Thissubpart requiresthe
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certificate holder to have an annual plan for each staff person involved in delivering program
services. Therequirementsof subpart 1 are similar to the requirements of part 9545.1105,
subpart 1. It isreasonableto require certified programsto have an individual development
and evaluation plan for each staff person involved with delivering program servicesto
residents, because each staff person has unique experiencesin child care and has specific
areas of knowledge and experience which may need to be enhanced to makethat person more
effective in working with severely emotionally disturbed residents. Additionally, staff need to
betrained in the use of new treatment methods. Thissubpart isconsistent with Minnesota
Statutes, section 245A.095, subdivision 2, which requiresthe commissioner to recommend
ruleswhich establish staff educational requirementsand training for personsemployed in
certified programs governed by thisrule.

Subpart 2. Amount of annual training. This subpart specifiesthetraining requirementsfor
staff involved in delivering program services. It isreasonableto requirethat training have
the goal of developing competent staff, because competent staff are necessary for successful
mental health treatment.

2960.0670 ADMISSION

Thispart establishesthe requirements a certificate holder must meet when admitting a child
toaprogram. Itisnecessary to statethe admissionscriteria and processin thisrule so that
only children with severe emotional disturbance who are eligibleand in need of residential
treatment are admitted to residential mental health treatment programs. It isreasonableto
state the admissions criteria and processin thisway so that standards of admission and the
admission process ar e consistent statewide.

Subpart 1. Admission requirements. This subpart establishesthe admission requirementsfor a
program that provides mental health treatment accor ding to parts 2960.0580 to 2960.0700. It
isreasonabletorely in part on the general admission requirements of parts 2960.0070 and
2960.0160 to avoid reiterating those general requirementsin thispart. It isalso reasonable to
rely in part on the specialized mental health treatment oriented admission requirements of this
part.

Subpart 2. Conditions governing admission. Thissubpart establishes conditionsin items A
through F for the admission of a child to a resdential mental health treatment program. The
requirements of subpart 2 are necessary and reasonable, because they are similar to the
requirementsof part 9545.0955, subpart 1.

Item A. It isreasonableto statethat the child be under 18 yearsof age at the time of
admission because the program isrequired by the Children's Comprehensive Mental Health
Act, Minnesota Statutes, Minnesota Statutes, sections 245.487 to 245.4888, to be designed
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for children under 18 years of age.

Item B. The screening requirement in thisitem is necessary and reasonable becauseit is
prescribed by Minnesota Statutes, sections 245.4885, subdivision 1, and 245.4882, subdivision
1

Item C. Thispart isnecessary because some children requesting admission in aresidential
treatment program certified by thisrulewill not use public fundsfor the service. A standard
of screening isneeded to assurethat such children areeligibleand in need of these services.
It isreasonable to use the same standar ds and requirements set in statute for screening for
residential treatment when public funds are used because it would assure consistency in
admission standar ds and admit only eligible children in need of residential treatment services.
Setting consistent screening standar ds without regard to who pays assuresthat the program
isserving the child's needs accor ding to Minnesota Statutes, sections 245.4882 and 245.43885.

Item D. Thisitem isnecessary to assurethat the child isadmitted to a treatment program
that meetsthe requirements of Minnesota Statutes, section 245A.095, subdivision 1la. This
item isreasonable because it is consistent with the statutory requirements and informs
affected persons.

Item E. Thisrulerequirement isnecessary because these programs are not designed to
provide primary chemical abuse treatment or detoxification services. It isnecessary to
requirethat thistreatment not be needed at the time of admission because the child may need
such treatment later, even though this need is not evident in the screening process. This
requirement isreasonable because resdential treatment programs ar e specifically designed
for the treatment of children with severe emational disturbances and children admitted to
these programs should bein primary need of treatment for their severe emotional disturbance
and not chemical abusetreatment or detoxification.

Item F. Itisnecessary to assurethat the certificate holder's program can meet the
developmental and mental health needs of the child being consider ed for admission because
recelving appropriate treatment isthe purpose of the child going to the residential program. It
isreasonableto state thisrequirement in the admissions criteria and process section because,
although all programs certified under thisrulewill be serving children with severe emotional
disturbance, individual programswill have additional admissons criteriareflecting their
sub-specialties,(e.g. serving only children aged 12 to 17, or under 12 yearsof age, or only
serving girlsover 12 who have been sexually abused.) Becausethe certificate holder can set
these additional admission criteria and have sub-specializations, it is necessary and
reasonable to havethisrequirement asa basic certification standard to best meet the
resident’'s needs.
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G. Item G requires mental health diagnostic and evaluation programsto perform a diagnostic
assessment and use qualified personsto inter pretsthe diagnostic and evaluation tests given
toresdents. It isnecessary and reasonable to requirethat the program use a diagnostic
assessment that meets the requirements of Minnesota Statutes, section 245.4871, subdivision
11, because the diagnostic assessment definition containsa set of requirements which are
generally considered to be appropriate requirementsto consider when evaluation a person for
mental health treatment services. It is necessary and reasonable to requirethat the testsbe
evaluated by a mental health professional, because a mental health professional is qualified to
evaluate the diagnostic and evaluation tests taken by theresident.

2960.0680 STANDARDS GOVERNING THE USE OF RESTRICTIVE TECHNIQUES
AND PROCEDURES

Thissubpart requires shelter programsto limit the use of restrictive techniques according to
part 2960.0710. Thissubpart isneeded and reasonable to protect the safety of residents,
because the existing rule istied to the requirements of Minnesota Statutes, sections, 144.651
and 253C.01. Part 2960.0710 replaces parts 9545.0900 to 9545.1090, which contain limitations
on the use of restrictive techniques.

It isnecessary to have rules gover ning the use of restrictive techniques and procedures,
because Minnesota Statutes, section 245.826 specifically requiresthe commissioner of human
services, when amending the rules gover ning programs serving residents with emotional
disturbance, to develop rule provisonswhich govern the use of restrictive techniques and
proceduresin programs serving resdents with emotional disturbance. Accordingly, part
2960.0710 setsforth the limitations, but does not encourage or requirethe use of restrictive
techniquesin programs serving resdents with emotional disturbance.

2960.0690 STAFFING PATTERN AND MINIMUM STAFF TO RESIDENT RATIO

Thispart establishesthe requirementsfor staffing patternsand the staff to resdent ratio for
programs certified under thisrule. Thissubpart isneeded to meet the requirement of
Minnesota Statutes, section 245A.09, subdivision 2, paragraph (c¢), clause (1), which requires
human serviceslicensing and certification rulesto establish standardsfor, " adequate staff
that take into account the age distribution and severity of handicap of persons served by the
program™. Therequirements of thispart of the proposed rule are necessary and reasonable,
because they are similar to therequirements of part 9545.0945, subpart 6. It isnecessary to
reasonableto require special staffing ratiosfor programs serving severely emotionally
disturbed children, because of the increased supervision needs associated with their behavior.
It isreasonableto set the staff to resident ratios at the levels stated, because these ratios
have proven to be adequate minimum levelsin current practice.

2960.0700 STANDARDS GOVERNING TREATMENT IN A LOCKED SETTING
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Thispart establishesthe requirementsthat a program must meet if the program offers
treatment in a locked setting. Minnesota Statutes section 245.4876, Subdivision 1(4) requires
that mental health servicesbe provided in the most appropriate, least restrictive setting
availableto meet the resident’streatment needs. Sinceresidential mental health treatment
within alocked setting isa highly restrictive setting, it is necessary and reasonable to state
under what conditions use of this highly restrictive setting isjustified. These programstreat
residents with severe emotional disturbance who may present a threat of harm to themselves
or others. Theuse of locked programsor locked areaswithin alarger program to treat
residents with severe emotional disturbance centered around protecting the rights of the
resident while at the same time ensuring that the program could provide needed treatment and
control a resident who was likely to harm sdlf or others so that theresident would recover
from severe emotional disturbance and belesslikely to harm self or others. Part 2960.0700
provides guidance for residential mental health treatment for residentsin these
circumstances.

Subpart 1. Limitations on admissionsto aresdential mental health program offering
treatment in alocked setting. Thissubpart requiresthe certificate holder to determineif the
resident’ s diagnostic assessment and individual treatment plan indicate that the resident
should receive treatment in a locked setting. Therequirements of subpart 1 are necessary and
reasonable, because they are similar to the requirements of part 9545.1035, subpart 2.
Providing treatment to residents whose diagnostic assessment indicatesthey pose a likely
threat of harm to themselves or othersin alocked setting complies with the requirements of
Minnesota Statutes, section 245A.095, subdivision 1a, to provide treatment in the " least
restrictive, most appropriate environment” that meetstheresident’'sneeds. A resident whois
athreat of harm to self or othersneedsthe protection and security afforded by a treatment in
alocked setting to ensurethat the resdent will not harm sdlf, harm others, and belesslikely
to be harmed by others. It isreasonabletorequirearesident in alocked setting to have an
individual treatment plan which identifiesthe need for providing the resdent with treatment in
alocked setting to meet the requirements of Minnesota Statutes, sections 245.4871,
subdivision 21 and 245.4876, subdivision 3. The CWLA recommends that secur e settings be
used only for those children who would otherwise endanger themselves or others, or runaway
or escape, and that the degree of restrictiveness be limited to that which isrequired for
security. (CWLA, 1991, pages 21-23)

Subpart 2. Prohibited placements. Thissubpart prohibitsa program from admitting a resdent
to alocked setting unless theresident meetsthe requirements of subpart 2, and also prohibits
transferring aresdent to a locked setting part of a program as a punishment for violating the
program'srules. Therequirements of subpart 2 are necessary and reasonable, because they
aresmilar to therequirementsof part 9545.1035, subpart 3. Thissubpart is needed to meet
the requirements of Minnesota Statutes, sections 245.4882, subdivision 1, and 245A.095,
subdivisons laand 2, clause (2), regarding placing residentsin the least restrictive most
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appropriate treatment settings that meet theresident'streatment needs. Treatment in a
locked settingisintended to bea " specialized treatment service" for children under

M innesota Statutes, section 245.4882, subdivison 5, for children with emotional disturbance
who exhibit violent or destructive behavior toward themselvesor others. Treatment provided
under part 2960.0700, must be provided only to those resdents whose diagnostic assessments
under Minnesota Statutes, section 245.4871, subdivision 11, indicateit is needed.

Subpart 3. Staff ratio. Thissubpart establishes the minimum ratio of staff to residentsfor
programs offering treatment in alocked setting. The requirements of subpart 3 are necessary
and reasonable, because they are smilar to therequirements of part 9545.1035, subpart 4.
Thispart isneeded and reasonable because it meets the requirements of Minnesota Statutes,
section 245A.09, subdivision 2, paragraph (c), clause (1), which requiresthe commissioner to
establish basic standards, including standardsfor adequate staff. Theratio of staff to
residentsin a program offering treatment in a locked setting is higher than for the general
licensing category gover ned by parts 2960.0010 to 2960.0220, because theresidents cared for
in alocked setting arein need of the most intensive treatment availablein programs gover ned
by thisrule. Becausetheresidentspresent arisk of harm to themselves and others, they
require greater vigilance by staff and the ability of staff to respond in sufficient numbersin the
event of acrisis. Thestaff ratiorequired in thisrule part reflects an aver age staff to resident
ratio used in current practice by programs offering thiskind of treatment.

Subpart 4. Additional gaff training. This subpart requires staff who provide treatment
servicesin alocked setting to have additional training beyond thetraining required of staff
who provide treatment servicesin a setting which is not locked. The requirements of subpart
4 are necessary and reasonable, because they are similar to the requirements of part
9545.1035, subpart 5. This subpart is needed and reasonable because it meetsthe
requirements of Minnesota Statutes, section 245A.095, subdivision 2, clause (5), which
requiresthe commissioner to review rules governing mental health programs and recommend
gaff training requirements as needed. Thissubpart also meetstherequirements of
Minnesota Statutes, sections 245A.09, subdivision 2, paragraph (c), which requiresthe
commissioner to develop ruleswhich include standar ds, such as standards for adequate staff
and training. It isreasonableto require additional training for staff who provide treatment
servicesin alocked setting because staff need to have mor e skills and knowledge to deal with
theresdentswho are morelikely to pose arisk of harm to themselves, other residents, and to
staff. The specific requirement for eight hoursisthe compromise consensus of the work
group and PAC. It isreasonableto give the program manager s discretion in choosing which
subjectswill benefit staff who must deal with resdentswho present arisk of harm to self or
others, because the program manager s know which training will be most appropriate for an
individual staff person working with residentswith severe emotional disturbance.

Subpart 5. Compliance with codes. Thissubpart requiresthe program to comply with any
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additional health, fire, or building code requirements. Therequirements of subpart 5are
necessary and reasonable, because they are similar to therequirements of part 9545.1035,
subpart 6. Thissubpart isnecessary to advise interested per sonsthat there may be additional
code and rulerequirements which must be met to operate a resdential mental health
treatment program which offerstreatment in alocked setting.

Subpart 6. Limitations on the use of rooms for_seclusion. Thissubpart requiresthe certificate
holder to follow therequirements of part 2960.0680 which refersto standardsin part
2960.0710, if aresdent islocked in aroom in the part of the program facility offering
treatment in alocked setting. Therequirements of subpart 6 are necessary and reasonable,
because they are similar to the requirements of part 9545.1035, subpart 7. It isnecessary to
meet the requirements of part 2960.0710, when using isolation with a resident, because part
2960.0710, setsthe standard for the appropriate safe use of restrictive proceduresincluding
isolation of aresident. It isreasonableto requirethat the certificate holder not assume that
providing treatment in a locked setting would give the certificate holder blanket authority to
lock up residents, nor does providing treatment in a locked setting relieve the certificate
holder from following the requirements of rule parts established to ensurethat aresident in
seclusion receives appropriate treatment and that the resident isfree from abuse.
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CERTIFICATION STANDARDS FOR PROGRAMSWHICH INTEND TO USE
RESTRICTIVE PROCEDURESWITH RESIDENTS

2960.0710 RESTRICTIVE PROCEDURES CERTIFICATION

Subpart 1. Certification required. Thissubpart requiresalicense holder to be certified under
part 2960.0710 prior to using arestrictive procedurewith aresident. It isnecessary and
reasonable to limit the use of restrictive proceduresto programsthat are certified under part
2960.0710, because this part containsrequirementswhich areintended to protect the resdent
and othersfrom harm and to ensurethat the resident is not abused. The Department of
Correctionsregulates the use of restrictive procedures at juvenilefacilitiesin current rules at
parts 2930.3200 to 2930.3700 and 2935.2700.

It isnecessary to have rules governing the use of restrictive techniques and procedur es,
because Minnesota Statutes, section 245.826 specifically requiresthe commissioner of human
services, when amending therules gover ning programs serving residents with emotional
disturbance, to develop rule provisons which govern the use of restrictive techniques and
proceduresin programs serving resdents with emotional disturbance. Accordingly, part
2960.0710 setsforth the limitations, but does not encourage or require the use of restrictive
techniquesin programs serving resdents with emotional disturbance.

Subpart 2. Redrictive procedures plan reguired. The requirements of subpart 2 are
reasonable and necessary to ensure that the license holder and staff make limited use of
restrictive proceduresand put a priority on non-physical means of preventing and redirecting
dangerous behavior. Therequirementsof items A to H are reasonable because they are
similar to the requirements of parts 2930.3100 to 2930.3700 and 9545.1005.

Therequirements of item A arereasonable and necessary, because the commissioner needs
to know which restrictive proceduresthelicense holder proposesto use, so that the
commissioner can determineif the license holder iseligibleto use the proposed restrictive
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procedure and to determineif therestrictive procedures plan supportsthetype of restrictive
procedure. Requiring the license holder to list therestrictive proceduresused in the program
is necessary and reasonable because the commissioner needs to know which proceduresthe
license holder will use, so that the commissioner can monitor compliance with restrictive
procedur e certification rule requirements and ensure that staff training is compatible with the
restrictive procedure used.

Therequirementsof item B are necessary and reasonable because the license holder should
limit the use of restrictive proceduresto situations which merit the use of arestrictive
procedure. Thelicense holder must have a method to monitor and control the use of
restrictive proceduresto ensurethat restrictive procedures are correctly carried out and to
ensurethat they are used in appropriatecircumstances. The commissioner needsto know how
the license holder will monitor and control the use of restrictive procedures, so the
commissioner can determine whether the license holder is complying with the license holder’s
restrictive procedures plan and the rules governing part 2960.0710.

Therequirements of item C arereasonable and necessary because the staff who will
administer redrictive procedures need to have enough training and infor mation about the use
of restrictive proceduresto use the procedures correctly and avoid stuations which may harm
theresident and staff or be consider ed abusive. Including the use of techniquesto limit or
avoid the use of restrictive proceduresisreasonable, becauserestrictive techniques should
only be used when necessary and because staff’s use of techniquesto avoid the use of
restrictive techniques can serve as an example to residents who need to know how to avoid
potentially harmful conflicts and deal with incidentsin a positive way.

Therequirements of item D are necessary and reasonable, because the license holder should
review patternsof the use of restrictive procedureson a yearly basisto ensurethat restrictive
proceduresare not over used or causeinjuriestotheresidents. It isreasonabletorequirea
review of the patterns of use of restrictive procedures, so that the license holder may identify
areas where action is needed to modify or correct policies and procedures about the use of
restrictive proceduresthat areineffective or harmful to residentsor staff.

Therequirements of item E are necessary and reasonable because the license holder is
responsblefor all aspectsof the care of theresident, including carefor an injury, according to
theresident’s case plan. Thelicense holder ismost likely to notice a resdent’sinjury which
resultsfrom use of arestrictive procedur e and should be reasonably expected to take action
totreat theresdent’sinjury or taketheresdent to a medical provider who can treat the
resdent’sinjury.

Subpart 3. Department of Human Services licensed facilities. Thissubpart limitsthe use of
restrictive proceduresin DHSlicensed or certified programs. Thissubpart isneeded and
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reasonable, because there are statutory limits on the use of restrictive proceduresin DHS
licensed facilities, including the limits noted in Minnesota Statutes, section 144.651,
subdivisions 31 and 32, 245.826, and 245A.095, subdivision 1a.

Therequirements of Minnesota Statutes, section 245.826 apply to programs currently
licensed as group homes and residential mental health treatment programs. Minnesota
Statutes, section 245.826 requiresthat the department have rules which govern the use of
restrictive techniques and procedures, but the rules may not requirethe use of restrictive
procedures. Thislaw allows DHSto specify which restrictive techniques and procedur es may
be used and to specify the conditions under which the techniques and procedur es may be used.

Therequirements of Minnesota Statutes, section 245A.095, subdivision 1a, governsDHS
licensed programs and requiresthat rulesassurethat resdentswill receivetreatment “...in
the least redtrictive most appropriate environment...”. The department inter pretsthisto mean
that resdentswill be appropriately cared for with the minimum amount of restrictive
procedures which are necessary to appropriately treat aresdent.

Residents of a mental health treatment facility certified under parts 2960.0580 to 2960.0700,
must be free from restraint and isolation, except in an emer gency Situation in which the
resident isa danger to self or others, because theserule partsaretied to the requirements of
Minnesota Statutes, sections, 144.651, subdivisions 31 and 32, regarding residents of a
mental health treatment program, and 253C.01. Minnesota Statutes, section 253C.01, refers
to parts 9545.0900 to 9545.1090 which werereplaced in 1995 by parts 9545.0905 to
9545.1125. When enacted, parts 2960.0580 to 2960.0700, and parts of 2960.0710 will replace
certain parts of 9545.0905 to 9545.1125. Part 2960.0710 will replace part 9545.0995, which
containsthe current rulesthat limit the use of restrictive techniquesin residential mental
health treatment programs.

Limiting the use of restrictive proceduresto shelter care services programsand residential
mental health treatment programsfor children with severe emotional disturbance is necessary
and reasonable, because those programs are currently allowed to use restrictive procedures
under part 9545.0995.

Many children in shelter programsrequirethe use of physical escort, physical holding and
less commonly the use of seclusion to protect themselves and othersduring their stay in the
program. Other programscurrently licensed by DHS are not now allowed to userestrictive
procedureswith resdents and the department isnot aware of ajustification for extending the
use of restrictive proceduresto other types of programs. Incidents of assault and related
emer genciesin facilitieswhererestrictive procedures are not now authorized are currently
resolved by program staff with the help of local emer gency services such aslaw enfor cement.

Limiting the types of restrictive procedureswhich may be used in shelter and residential
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mental health treatment for children with severe emotional disturbance facilitiesto the
procedureslisted in items A to D isreasonable, because these procedures are currently
permitted in DHS licensed shelter and residential mental health treatment programsfor
children with severe emotional disturbance programs. The restrictive procedureslisted are
necessary and reasonable, because they are the procedures which are lawful under statutes
mentioned above. The use of therestrictive procedures are also limited by the requirements
in subparts 2,5, 6, 7, 9, 10, and 11.

Comments from public advisory committee {PAC} members during PAC mesetings also
indicated that prohibiting corporal punishment and requiring programsto useresrictive
techniques within the limitations of program policies are appropriate certification
requirements which promote good residential care practices and protect resdentsfrom harm.

Subpart 4. Department of Corrections licensed facilities. The requirements of subpart 4 are
needed and reasonable because current DOC licensed programs already must comply with
similar requirementsfound in parts 2935.2700 and 2930.3100 to 2930.3700.

Therequirements of item E, subitem (1) are needed and reasonable because using disciplinary
room time after afacility rule violation should occur only after theresident has had a due
process procedure to ensure that the situation warrants a restrictive procedure such as
removal of aresdent from the general population. A due process procedure could present
information that allowsthe program to avoid the use of disciplinary room time. It is necessary
that a due process hearing be held as soon as practical after the incident occurred that
precipitated the segregation of aresident, so that aresident isnot held in segregation for a
long timeif segregation isnot warranted and to ensure that all facts and circumstances
surrounding the incident arefresh in the mind and that the issuesinvolved can be readily
addressed. Due process hearings are more commonly used in DOC licensed programs which
employ consequencesfor theinappropriate behavior of residents.

Therequirements of item E, subitems (2) and (3) are necessary and reasonable because they
aresimilar to therequirements of parts 2930.3100, 2935.2200 and 9545.1005. It is necessary
and reasonable to expect that the license holder will have facility rulesand providetherules
toresidentsin away that theresident can under stand therules, becauseit isa current care
and treatment industry practice and becauseit isrequired in current rules gover ning programs
licensed by DHS and DOC.

Subpart 5. Physical escort reguirements. Thissubpart establishesthe requirementsfor the
use of physical escort in alicensed facility. Therequirements of subpart 5 are necessary and
reasonable to ensurethat thisrestrictive procedureis properly used and documented, because
the proper use and documentation of the procedure ensurethat theresident istreated
appropriately and that the commissioner can review the documentation to determineif the
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requirements of this subpart have been met.

Subpart 6. Use of physical holding or sedusion Thissubpart requiresthe certificate holder
to meet certain rulerequirementswhen using physical holding or seclusion with aresident,
because these procedures are potentially danger ousto residents and staff and sometimes
fatal to resdents. Staff need to betrained to use the appropriate methods for holding a
resident to avoid injury and possibly death of aresident or injury to the staff person using
physical holding or seclusion. Residents of Minnesota care and treatment facilities have died
from positional asphyxiation while being restrained by program staff, so proper use of physical
holding isan important item for staff to be trained about. Residents of Minnesota care and
treatment facilities have injured themselves and committed suicide while in isolation, so
proper use of isolation by staff and paying attention to residents and the physical
characteristics of aroom used for isolation areimportant rulerequirementsto be observed by
the license holder.

Therequirements of subpart 6 regarding physical holding are similar to the requirements of
part 9545.0995, subpart 5. In DHS licensed programs, it is necessary to requirethe approval
of a physician, psychiatrist, or mental health professional for the use of physical holding,
except as stated in this subpart, to meet the requirements of Minnesota Statutes, section
144.651, subdivision 31. The use of physical holding and seclusion in the event of an

emer gency and therequirement for staff to be trained in the use of thisprocedureare
reasonable and consistent with federal law gover ning the use of restrictive proceduresin
health facilities, and are supported by the CWLA, regarding " physical restraint” . (CWLA,
1991, page 83) Thestandardsfor the use of physical holding of a child werereviewed and
approved by the public advisory committee, as being reasonable and consistent with current
practicein children’sresidential programs.

Thissubpart requiresthe certificate holder to meet certain rulerequirementswhen using
seclusion with aresdent. Therequirementsof subpart 6 are smilar to the requirements of
part 9545.0995, subpart 6. In DHS licensed programsit is necessary to requirethe approval
of a physician, psychiatrist, or mental health professional for the use of seclusion, except as
stated in thissubpart, to meet the requirements of Minnesota Statutes, section 144.651,
subdivision 31. Therequirementsfor the use of isolation established in thissubpart are also
needed and reasonable because they comply with Minnesota Statutes, section 245.826, which
requiresthe commissioner to includerule provisions governing restrictive techniques and
procedures. The use of isolation isreasonable becauseit helps ensurethat other residents
and staff havereduced risks of harm from aresdent who isout of control and a threat of harm
to others. Therequirementsof thissubpart for the use of isolation arereasonable and are
supported by the CWLA regarding " confinement” (CWLA, 1991, pages 83 - 84).

Therequirements of item C are necessary and reasonable to ensure that staff does not apply

DECEMBER 23, 2002 STATEMENT OF NEED AND REASONABLENESS Page 166



physical forceto aresident longer than isnecessary to calm theresident and prevent harm to
theresident and others.

Therequirements of item F arereasonable and necessary to ensure that a resident who may
be acting out are handled in a manner that preventsthe resident from physically harming
themsalves or others, and that the methods used to addressthe resident’ s acting out behavior
isconsistent with theresident’s case plan. Theserules are reasonable because staff are
expected to addresstheresident’s acting out behavior in a manner that will coincide with the
resident’s case plan and are implemented only when lessrestrictive measur e have been
determined to be ineffective or not feasible.

Therequirements of item H are necessary and reasonable to ensure staff isproperly trained
to use physical holding appropriately, because training will help staff know the correct
techniquesto useto control the resident and avoid harm to the resdent and others.

Therequirements of item K are necessary and reasonable to ensurethat thereis sufficient
documentation of the use of therestrictive technique to allow the commissioner to determine
whether the license holder complied with the requirements of part 2960.0710.

Subpart 7. Use of mechanical restraints. Therequirementsof subpart 7 are reasonable and
necessary, because they are similar to the requirements of parts 2930.3600, 2935.2700 and
9545.0995, which arethe current rules governing the use of use of restraint in licensed
programs. Therequirement for the facility administrator to include written policies and
procedur es governing the use of restraintsin the restrictive procedures plan isreasonable
because it will increase the likelihood that staff will be consistent in the use of restraints. It is
reasonable to require written policies on the use of restraint to ensurethe proper use of
restraints. It isreasonable to userestraints during transfer as a precaution against escape,
because it isthe minimum amount of restrictive procedurethat is necessary to protect the
resdent and otherswhen the resdent must be moved to another location within or outsde of
the facility

Therequirementsof item A arereasonable and necessary because they limit the use of
restraint devices to stuations which may involve harm to the resdent or others. Limiting the
use of restraints on residentsis necessary to avoid possible har mful and abusive use of
restraints on residents. Therequirementsof item A arenecessary and reasonable because
they are similar to part 2935.2700, subpart. 5.

Therequirements of item B arereasonable and necessary to ensurethat the lessrestrictive
measur es have either been used and proven to be ineffective or that the lessrestrictive
measureisnot feasible to usein the situation, because staff should use methods of controlling
resdentswhich are appropriatein the stuation. Using the most appropriate method of
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controlling residents will do the least harm to theresident and may avoid escalation of the
incident toamore severecrisis. It isalso reasonableto require staff to not userestraintsasa
means of punishing theresdent, because the use of restraints as punishment is prohibited in
treatment settings and may be considered abusein other settings. The requirementsof item B
arenecessary and reasonable becausethey are similar to part 2930.3600, Subpart 1.

Items A and B are needed and reasonable to ensurethat instruments of restraint are not used
to punish aresident. It isreasonable and necessary to define which circumstances justify the
use of physical restraints. .

Therequirements of items C and F are necessary and reasonable to ensure that the use of
restraints does not go beyond a preventative technique or action and become a punitive
technique or action. Restraint should be used to protect the resident and othersor to prevent
escape or to protect property.

Therequirements of item D arereasonable and necessary to ensurethat staff will monitor the
condition of theresident in restraints and deter mine if the continued use of restraintsis
needed. Assessing and documenting the continued use of restraints every 15 minutesis
necessary to ensurethat theresident in restraintsis not left alone and that thereisarecord of
staff’s observation of the resident which the commissioner can useto determine that the
requirements of thissubpart are met by the license holder. Requiring that staff be within sight
and hearing of theresident during thiscrisisperiod isimportant for the safety and protection
of theresident, because staff will be able to observe problemsthat the resident is having and
see and hear evidence of a changein theresident’s condition. Therequirementsof thisitem
arereasonable because they ensurethat staff will provide close supervision and attention to
resdentsin thiscrisssituation. Therequirementsof thisitem are necessary and reasonable
because they are similar to parts 2930.3600, subpart 5 and 2935.2700, subpart 5.

Therequirementsof item H are reasonable and necessary to ensurethat staff who uses
physical restraints are properly trained in the use of restraintsand in the license holder’s
policies and procedures about the use of restraints. Therequirementsof item H are
reasonable and necessary because they minimizetherisk of injury to residentsor staff when a
staff person attemptsto restrain aresdent. It isreasonableto require staff to have sufficient
knowledge in the use of restraintsto minimize therisk of injury to resdents or themselves.
Improperly applied restraints could causeinjury or death to aresdent. The requirements of
item H arenecessary and reasonable because they are similar to parts 2930.3600, subpart 6
and 2935.2700, subpart 5, item D.

The requirements of item J are reasonable and necessary because documenting the license

holder’suse of restraints providesarecord for review by the department and could be used by
thelicense holder to defend its action if the resident complainsto the department or suesthe
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facility. It isreasonable to requirethat the staff per son who used therestraint record itsuse
immediately after the incident, because the staff person would likely remember the incident
mor e clearly soon after theincident. The staff person’s clear memory of the incident would be
likely to result in the staff person writing an accurate report about theincident and the use of
restraintswith aresident.

Subpart 8. Disciplinary room time use. Therequirements of this subpart are needed and
reasonable because the resident’s freedom within the facility should belimited only after the
resdent has had a due process procedur e to ensure that the situation warrantsaresrictive
procedure such asremoval of aresident from the general population. It isreasonableto
expect a due process system to be applied when disciplinary room timeis used because all
partiesinvolved would welcome a process wher eby they would present information that would
be helpful in resolving the situation that necessitated disciplinary room timeuse. Itis
reasonable to expect that thetime aresident spendsin disciplinary room time be as short as
possibleif the circumstances that precipitated the segregation are no longer evident or that
the problem has been resolved. It is necessary that a due process hearing be held use of
disciplinary room time, so that aresident isnot held in segregation if the use of disciplinary
room timeisnot warranted and to ensurethat all facts and circumstances surrounding the
incident are presented and that theissuesinvolved can bereadily addressed.

Subpart 9. Training for staff using physical holding or seclusion. Staff who use physical
holding or seclusion need to betrained in the proper use of these restrictive techniques prior
to using the technique with a resident, because staff need to know how to safely use these
techniques and avoid injury toresidentsand themselves. Staff and residents have been hurt
during the use of these techniques and residents have died during the use of these techniques
in the padt, soit isimportant that staff know how to use these techniques correctly. Itis
important that staff be trained when and under which circumstancesto use the techniques,
because using the techniquesin the wrong situation would be inappropriate and could be
consdered abusive. Training also supports and facilitates compliance with rule requirements.

Requiring thelicense holder to providetraining for staff who userestrictive techniquesis
necessary and reasonable becauseit issimilar to training requirementsin parts 2930.1800,
subpart 2, 2930.3600, subpart 6, 2935.0800, and 9545.0995, subparts 5 and 6.

Subpart 10. Adminigtrativereview. Therequirementsof subpart 10 arereasonable and
necessary, because a review of patterns of the use of seclusion, physical restraints and
physical holding ensuresthat these procedureswer e used according to program policies and
procedures. Thereview also ensuresthat the program policies are reviewed to deter mineif
they are appropriate for usewith theresidents. Thereview also determinesif thereisa need
to give additional instructionsto staff who must implement restrictive procedures. Requiring
reviews of the use of restrictive proceduresisreasonable becauseit increasesthelikelihood
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that staff will only userestrictive proceduresin justifiable situations and that staff has been
trained in the use of restrictive procedures.

Therequirement that someone do thereview other than the per son whom decided to impose
therestrictive procedure, or that person’simmediate supervisor isnecessary to bring
objectivity tothereview. It isalsonecessary to allow theresident or theresident’s
representative to have the opportunity to present to thereviewer evidence and argument to
explain why therestrictive procedur e was unwar ranted, because theresident’s point of view
needsto be considered.. The administrative review requirements of subpart 10 ar e necessary
and reasonable because they are smilar to the requirements of part 9545.0995, subpart 8.

The documentation requirements of subpart 10 are necessary and reasonable because they
aresmilar to therequirements of 9545.0995, subpart 7. Therequirementsof item A are
reasonable and necessary, because the review of the documentation will tell the license holder
whether the use of restraint was necessary and whether therestraint was correctly
implemented. Therequirements of item B are reasonable and necessary to ensurethat the
placing agency has authorized the facility to use restrictive procedureswith theresdent,
because the placing agency may determine the limits of disciplinary proceduresused by the
facility. The placing agency setsthe general limitsand goalsfor the care of aresident prior to
theresident’s placement and the license holder must consider the limits and goals when
developing theresdent’streatment plan or working with the placing agency to modify a
resident’s case plan.

Subpart 11. Review of patterns of the use of restrictive procedures. This subpart requiresthe
license holder to review patterns of the use of physical holding, restraints and room restriction
on a semiannual basis. Therequirementsof subpart 11 are necessary and reasonableto
ensurethat physical holding, restraintsand room restriction arenot over used or cause
injuriestotheresidents. It isreasonableto require areview of the patterns of useof physical
holding, restraints, and room restrictions, so that the license holder may identify areaswhere
action isneeded to modify or correct policies and procedures about the use of physical
holding, restraints or secluson. Therequirementsof subpart 9 are reasonable and necessary,
because they are similar to the requirements of part 9545.0995, Subpart 9.

REQUIREMENTSFOR FOSTER FAMILY SETTINGS, FOSTER RESIDENCE
SETTINGSAND ADDITIONAL REQUIREMENTSFOR TREATMENT FOSTER CARE

2960.3000 Foster Family Settings

Subpart 1. Purpose and applicability. Minimum standardsfor licensing foster families have
been established through administrativerulessince 1956. Thelast significant revision to
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theserulesoccurred in 1977. Thisrevision isnecessary because, for over the past 25 years,
children in foster care have manifested greater and mor e challenging needs and services
provided to foster children have changed. Child welfare service have focused more on in-
home and family preservation services, thuslimiting foster careto those stuations where
alter native services could not assure the child’s safety at home.

It was deter mined that licensed child foster care providerswould be subject to rulemaking
under Minnesota Laws, 1995 Chapter 226, Article 3, section 60, which requiresthe
Department of Human Services and the Department of Correctionsto develop licensing
standardsfor programsthat provide residential careto children in out-of-home placement.
Foster Family settings meet the requirementsof a “residential program” asdefined in
Minnesota Statutes, section 245A.02, subdivision 14. Minnesota Statutes, section 245A.03,
subdivision 1, requiresfoster family settingsto belicensed. Minnesota Statutes, section
256.01, subdivision 2, (25) authorizesthe development of treatment foster care standards.
Treatment foster careisprovided in alicensed foster care setting. Therefore, it is necessary
and reasonablethat requirementsfor thisprogram beincluded in thisrule.

Subpart 2. Outcomes. Therequirementsthat foster parentsincorporate the child into their
family life and actively work with the placing agency to implement the child’s case plan have
been mainstays of foster care asreflected in the current administrative rules (See parts
9545.0030, 9545.0100, and 9545.0210). The strength of family foster careisthe caring and
involvement of committed foster parentswho work asa member of ateam with the placing
agency, the child, and the child’ s parentstowar ds a permanent placement for the child. The
child could bereturn to the child’s family, or the child could have a permanent placement with
another person or family. It isnecessary to requirethat the foster parents cooperate with
placing agenciesto assurethat the child’s placement goals are met and that the child getsthe
same standards of carerequired in other out-of-home placements. It is necessary and
reasonable to implement the child’s case plan and involve the child in the foster home' s daily
life, because the case plan sets a standard of quality care and identifies appropriate services
which meet the identified individual needs of the child and arein the child’sbest interest.

Subpart 3. Community interest. It isnecessary and reasonableto requirethat license
holdershave a board of directorsor advisory committee, that “representstheinterest,
concerns and needs of the clients and community being service” according to L aws 1995,
Chapter 226, Article 3, section 60, subdivision 2, clause (1), (). Foster familiestypically do
not have advisory boardsand are not required to have a board of directors. Therefore, itis
reasonable that thisrequirement of the enabling law be fulfilled by allowing foster familiesto
rely on the advise of their public/private licensing agency’s boar d. Public agency boards are
often elected or appointed by elected officials, and reflect the community through elections
and appointment. Private agency boar ds are usually diver se and reflect the interests of the
community. It isnecessary and reasonable to use regulatory flexibility, yet fulfill the
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requirement of community involvement for providersof out-of-home carefor children in foster
placements.

Subpart 4. Statement of intended use. The statement of intended use is needed to ensurethat
the family foster carelicense holder and the licensing agency reach a consensusregarding the
use of the foster home. The statement of intended use helps placing agenciesdecide where
best to place children. The statement of intended useisreasonable becauseit provides
information that placing agencies need to make informed decisions about the care of the
foster child by foster parentswith the interests and skillslisted in the statement of intended
use.

The ability to modify the statement of intended useis needed and reasonable, because it
allows licensing agencies and foster parentsto change the focus of the foster home to meet
changing needs of children in careand changing community needs and interests. The ability to
changethe focus of a foster home is needed, because ther e should be enough regulatory
flexibility to allow foster homesto meet future community needs.

Foster parents began supporting the concept of a statement of intended use at the 1997 Foster
Parent Association meeting, aswell as at various presentations throughout the state since that
date. County foster care supervisorsfrom the metro area and throughout the state éicited
support for this concept. The public advisory committee believed there should be one basic
type of foster carelicense, but that foster parents capabilitiesand the typesof children they
could best servewill vary. Therule advisory committee believed that it isreasonable to
requirefoster parentsto explain what types of carethey intend to provide to foster children.

Subpart 5. Program outcomes. Laws of Minnesota, Chapter 226, Article 3, section 60,
subdivison 2, will require*®the use of an ongoing internal program evaluation and quality
assurance effort at each facility to monitor program effectiveness and guide the improvement
of services provided, evaluate client and family satisfaction with each facility servicesvs.”
Thisrequirement will be fulfilled through the annual evaluation of the foster home, which is
conducted jointly by the foster parentsand the agency. It isreasonableto allow foster
parentsto participate in the evaluation with the agency, because both the agency and the
license holder arerequired to evaluate the license holder’sprogram. The advisory committee
felt that it was reasonable for the two partiesto work together during thereview, because it
was efficient and both parties would benefit from the process of wor king together to determine
the outcomes of the foster parent’s care of foster children.

2960.3010 Definitions.

Thispart defineswords or phrasesthat have a specific meaning in parts 2960.3000 to
2960.3340. The definitions are necessary so that interested persons can under stand the
meaning of theruleand interpret correctly the various standards and requir ements contained
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in therule. Incorporation by reference of definitionsin statutesincluding Minnesota Statues,
Chapters 245A, and 256E, and sections 241.021, 260B, 260C, 626.557and L aws 1995, Chapter
226, Article 3, section 60, isreasonable because the meaning of a term should be consistent in
both statutes and rulesto avoid confusion. It isalso reasonable becausethe statutory
definition of aterm may change over time and so the meaning of theterm in rule should
change to conform to the meaning of theterm in statute.

Subpart 1. Scope. Thissubpart advisesinterested personsthat the definitions apply to the
termsasthey are used in parts 2960.3000 to 2960.3340. It isnecessary and reasonableto
clarify that the definitions used apply only to these parts and not to any other rule, to promote
rule compliance and to tell interested persons about the limits of applicability of the
definitions.

Subpart 2. Applicant. Thissubpart incor por ates the definition of “applicant” contained in
Minnesota Statutes, Chapter 245A, into thisrule. Thissubpart isnecessary and reasonable
in order to clarify which entities are considered to be the “applicant.” Theterm “applicant” is
defined, because it includes a broad range of entitiesthat could operate a program licensed
under thisrule. The definition is needed and reasonable because it conformswith licensing
law.

Subpart 3. Assessment. Thissubpart clarifiesthe meaning of “ assessment” asit isused in
therule. Thedefinition isreasonable because it describesthe assessment processthat isnow
commonly used in the out-of-nome carefield. It isreasonableto require that the assessment
note strengths, weaknesses, problems, and needs, because the carethat the foster child
receives will be determined by the information gathered through the assessment. The care
provided to the child should meet the individual child’sidentified needs.

Subpart 4. Aversive procedures. Thissubpart incor poratesthe definition of “ aversive
procedures’ at part 9525.2710, subpart 4. It isreasonable and necessary to incor por ate this
definition because parts 9525.2700 to 9525.2810 govern the use of aver sive procedureswith
individuals who have mental retardation or areated condition and who are served by a
program licensed by the commissioner under Minnesota Statutes, Chapter 245A.

It isnecessary and reasonable that theterm beincluded in the rule because L aws 1995,
Chapter 226, Article 3, section 60,subdivision 2, paragraph (2), (viii), requiresthat the
standar ds developed by thisrule have the capability to respond to personswith disabilities.

Subpart 5. Basic services. Thissubpart clarifiesthe meaning of “basic services’ asit is used
intherule. It isnecessary and reasonable to define basic services becausethetermisused in
the rule to describe services, which alicense holder must providetoresidents. It is
reasonable to describethelist of servicesthat a license holder must provideto resdentswith
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asingleterm, becauseit obviates the need to repeat alist of the servicesin each place that
theterm “basic services’ appears.

Subpart 6. Caregiver. Thissubpart clarifiesthe meaning of “caregiver” asit isused in the
rule. It isnecessary and reasonableto define” caregiver” becausethe license holder may ask
peopleto assist with the care of the child and it isimportant to distinguish which people who
help the child are covered by therulerequirements applicableto a “ caregiver”.

Subpart 7. Case manager._This subpart clarifiesthe meaning of “ case manager” asit is used
intherule. Theterm refersto the supervising agency and its duty to develop, implement, and
monitor the child’scase plan. It isnecessary and reasonable that the term “ case manager”
describe the case manager’ s duties, because the case manager’s described duties are set the
case manager apart from other personswho carefor afoster child. Theterm “case manager”
isnot used asajob titlein thisrule.

Subpart 8. Case plan. Thissubpart clarifiesthe meaning of “case plan” asit isused in the
rule. It isnecessary and reasonable that a plan be developed and in place so that the case
manager can over seetheresident’s progress during placement and the license holder may
follow the plan. It isnecessary and reasonableto define” case plan” to distinguish it from
other plansthat aresident may have. Thedefinition of “case plan” isreasonable becauseit is
consistent with Minnesota Statutes, section 260B .198, subdivision 5, regar ding the case plan.

Subpart 9. Chemical. Thissubpart clarifiesthe meaning of “chemical” asit isused in the
rule. It isnecessary and reasonablethat license holdersand other interested per sons be
awar e of the definition of the term “chemical” in the context of caring for residents who may
have chemical abuse problemsand need treatment for chemical abuse. It isreasonableto
definetheword “chemical” in thisrule because* chemical” hasa special meaning in thefield
of chemical abuse treatment which is different from the common meaning of the word as used
in chemistry or in general use.

Subpart 10. Chemical dependency. Thissubpart clarifiesthe meaning of “chemical
dependency” asitisused in therule. It isnecessary and reasonableto definetheterm so
that license holder swill under stand how theterm “ chemical dependency isused in therule, in
order torecognizeif aresident isexhibiting behavior characteristic of a person with chemical
dependency. Thedefinition isreasonable becauseit issimilar to the definition of theterm as
it used in the chemical abusetreatment field.

Subpart 11. Commissioner. This subpart explains the meaning of theterm “commissioner” as
it isused in therule, includes the commissioner s of the Minnesota Department of Human
Services (DHS) and the Minnesota Department of Corrections (DOC). It isnecessary to
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definetheterm in thisrule because the use of theterm asreferring to either one or two
commissionersis unusual and needsto be made clear. The definition of theterm is
reasonable because Chapter 2960 isjointly adopted by DHS and DOC, so the administrative
responsibilitiesrequired in therule are the duties of both commissioners.

Subpart 12. Cultural competence or culturally competent. Thissubpart clarifiesthe meaning
of “cultural competence” or “culturally competent” asit isused in therule. It isnecessary
and reasonable that theterm beincluded in therule, because L aws, 1995, Chapter 226,
Article 3, section 60,subdivision 2 clause (2), (vii), requiresthat license holders provide
training about cultural competence.

In addition DHS sponsored a task force to exploreissues associated with cultural needs of
resdents and other persons served by DHS. Thetask for ce defined theterm “cultural
competence or culturally competent”. The rule advisory committee formed a work group to
consider how to define “ cultural competence” in therule. Thework group suggested minor
changesto the definition developed by the task force. The work group’s recommendations
about the definition of theterm “cultural competence’ arereflected in the definition in this
Subpart.

Subpart 13. Deprivation procedures. Thissubpart incorporates the definition of “deprivation
procedures’ at part 9525.2710, subpart 12. It isreasonable and necessary to incor por ate this
definition, because parts 9525.2700 to 9525.2810 gover n the use of deprivation procedures
with person who have mental retardation or arelated condition and who are served by a
license holder licensed by the commissioner under Minnesota Statutes, Chapter 245A.
License holder s governed by Chapter 2960 may serve per sons with disabilities whose
behavior might be managed by using various techniques, including deprivation procedur es.

It isnecessary and reasonable that theterm beincluded in the rule because L aws, 1995,
Chapter 226, Article 3, section 60,subdivision 2, clause (2), (viii), requiresthat the standards
developed by thisrule ensurethat the license holder will have the capability to respond to
personswith disabilities.

Subpart 14. Direct contact. Thissubpart clarifiesthe meaning of “ direct contact” asit isused
intherule. It isnecessary and reasonable that the definition of the term “ direct contact” be
included in the Rule, because staff and license holder swho have “ direct contact” with children
must meet rulerequirements, such astraining. It isnecessary and reasonableto include this
definition in the Rule as Minnesota Statutes, section 245A.04, subdivision 3, requires persons
employed by the program who have direct contact with children have a background study.
Thedefinition of “direct contact” isreasonable becauseit is consistent with definition of the
term in Minnesota Statutes, section 245A04, subdivision 3, ().

Subpart 15. Disability. Thissubpart clarifiesthe meaning of “disability” asit isused in the
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rule. It isnecessary and reasonable that a definition of “disability” bein theruleto be certain
that the requirements of Laws 1995, Chapter 226, Article 3, section 60, subdivision 2, clause
(2), (vii) and (viii) which reguires programsto provide care and servicesto personswith a
disability are met. It isreasonable to use the statutory definition of the term “ disability” to
ensurethat therulesand statutes arein agreement.

Subpart 16. Discipline. Thissubpart clarifiesthe meaning of “discipling” asit isused in the
rule. It isnecessary and reasonable to define theterm “discipling’, to distinguish it from
other forms of behavior control, such as punishment. The definition of “discipline” is
reasonable becauseit issimilar to the way the term is defined in residential treatment field.
The advisory committee discussed the definition of “ discipling’” and generally agreed with the
definition.

Subpart 17. Education. Thissubpart clarifiesthe meaning of “education” asit isused in the
rule. 1t isnecessary and reasonableto include a definition of “ education” in therule so that
license holders are awar e of its meaning and can distinguish it from other types of training or
instruction that a program will provide. The definition isreasonable because the Department
of Children Familiesand L earning, which haslegal responsbility for education of children in
Minnesota, reviewed the definition and found it to be reasonable.

Subpart 18. Emoational disturbance. Thissubpart clarifiesthe meaning of “emotional
disturbance’ asit isused in therule. It isreasonableto incorporate the definition of the term
contained in Minnesota Statutes, section 245.4871, subdivision 15, into thisrule. Itis
necessary and reasonableto usetheterm in amanner consistent with statute governing
services to per sons with emotional disturbance, becausetheterm isused to describe a
condition and specify complicated measurement criteriathat arerelated to the admission of a
child to a program, such astreatment foster care, certified under thisrule. It isreasonableto
tell interested per sonsthe specific meaning intended in thisrule. The requirementsof this
subpart are smilar to therequirements of existing rule, at part 9545.0925, subpart 13.

Subpart 19._ Family. Thissubpart clarifiesthe meaning of “family” asit isused in therule. It
isreasonable and necessary to define “family” in a manner consistent with the definition of
“relative” found in Minnesota Statutes, section 260C.007, subdivision 14, because that
statuteisrelated to the care and custody of children and juveniles. The use of the statutory
definition is reasonable because it wasreviewed and generally agreed to by therule advisory
committee. The definition isalso reasonable becauseit defines family broadly and recognizes
the importance of significant adult relationshipsfor children who may come from backgrounds
with nontraditional family structures.

Subpart 20. Foster care. Thissubpart clarifiesthe meaning of “foster care” asit isused in
therule. It isreasonable and necessary to define “foster care’ by incorporating by reference
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the definition of the term, which isfound in rulesthat govern the provison of foster careto
children by the placing agency. The placing agency playsakey rolein thefoster care system
and the termsused by the placing agency and the licensing agency should be consistent to
promote rule compliance.

Subpart 21. Foster child. Thissubpart clarifiesthe meaning of “foster child” asit isused in
the rule. It isreasonable and necessary to define“foster child” becauseit refersto a child
who is placed away from the child’s parents, which is different than a child who isaway from
home at a boarding school or summer camp. The definition of “foster child” isreasonable
because it conformswith the definition of theterm asit iscommonly used in the foster care
field. Theincluson of personsunder the age of 22 who are placed in foster care by a juvenile
court isreasonable, because foster homeslicensed by DOC are governed under thisrule.

Subpart 22. Foster family or household members. This subpart clarifies the meaning of
“foster family or household members’ asit isused in therule. It isnecessary and reasonable
to define “foster family or house hold member” becausethere arerulerequirementsthat the
“foster family or house hold members’ must meet. The definition of “foster family or
household members’ isreasonable becauseit provides a comprehensive description of the
per sonsthat are considered part of the foster family or household.

Subpart 23. Foster family setting. This subpart clarifiesthe meaning of “foster family
setting” asitisused in therule. It isnecessary to define “foster family setting” because
applicants need to know what isrequired to be consdered a “foster family setting” and to
distinguish it from other settings. It isreasonableto requirethelicense holder to live at the
foster home so that the program will resemble a family home, rather than an institutional type
of setting.

Subpart 24. Foster home. Thissubpart clarifiesthe meaning of “foster home™ asit isusedin
therule. It isnecessary to define“foster home” sothat it isclear whether a dwelling unit
should be considered a foster home and meet therequirementsin therulefor afoster home.
The definition isreasonable because it is consistent with current practice in the foster care
field.

Subpart 25. Fogster parent. Thissubpart clarifiesthe meaning of “foster parent” asit isused
intherule. Itisnecessary and reasonableto define“ foster parent” because people need to
know who may be considered to be afoster parent. The definition isreasonable becauseit is
congstent with current practicein thefoster carefield.

Subpart 26. Foster residence setting. Thissubpart clarifiesthe meaning of “foster resdence
setting” asit isused in therule. It isnecessary and reasonable to define “foster residence
setting” in thisruleto distinguish it from other types of foster care settings, and because
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foster residence setting license holders must meet specific license requirements.

Subpart 27. License. Thissubpart clarifiesthe meaning of “license” asit isused in therule.
It isnecessary to definethe term license so that interested personswill understand the
meaning of theterm in thisrule and be able to comply with therule. Thissubpart isnecessary
and reasonable becauseit issimilar to the definition of theterm “license” contained in
Minnesota Statutes, section 245A.02, subdivision 8. It isreasonable to use a definition of
“license” which issimilar to the definition of the term contained in statute, because thisrule
derives part of its statutory authority from Minnesota Statutes, Chapter 245A, and its
purposeis, in part, to implement Minnesota Statutes, Chapter 245A, thereforetherule needs
to usetermsrelated to administrative licensing matter s which have meaning consistent with
Minnesota Statutes, Chapter 245A.

Subpart 28. License holder. Thissubpart clarifiesthe meaning of “license holder” asit isused
in therule. Thedefinition of thisterm is necessary and reasonable becauseit issmilar tothe
definition of theterm ‘license holder” contained in Minnesota Statutes, section 245A.02,
subdivision 9. It isnecessary to definetheterm “license holder” so that interested per sons
will under stand the meaning of theterm in thisrule and be able to comply with license
requirements. It isreasonableto use a definition “license holder” which issmilar to the
definition contained in Minnesota Statutes, Chapter 245A, because thisrule derives part of its
statutory authority from Minnesota Statutes, Chapter 245A, and its pur pose isto implement
Minnesota Statutes, Chapter 245A, therefore, therule needsto usetermsrelated to
administrative licensng matter s which have meanings consistent with Minnesota Statutes,
Chapter 245A. It isnecessary and reasonableto include areferenceto Minnesota Statutes,
section 241.021, because some license holderswill be licensed by DOC, using Chapter 2960,
and to note that Commissioner of Corrections has statutory authority to license foster care
homes.

Subpart 29. Licensed professional. Thissubpart clarifiesthe meaning of “licensed
professional” asit isused in therule. It isnecessary and reasonableto definea* licensed
professional” to include per sons defined as professionalsin Minnesota Statutes, Chapter 147
and section 148B.18, subdivision 10. Professionalslicensed by Minnesota Statutes Chapter
147 and section 148B.18, subdivision 10 are recognized as professionals with the qualifications
to complete a diagnostic evaluation. It is necessary to define “ licensed professional” because
these licensed professionals ar e recognized as having the qualifications to describe a condition
and specify complicated measurement criteriafor children admitted to and cared for in
treatment foster care. The definition isalso reasonable becauseit defineslicensed
professional broadly, recognizing the importance of allowing admission and treatment in a
foster care setting to be guided by various qualified licensed professionals who can meet the
child’s needs.
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Subpart 30. Licensing agency. Thissubpart clarifiesthe meaning of “licensing agency” asit
isused in thisrule. It isreasonable and necessary to define “licensing agency” because it
refersto a specific public or private agency that recommends licensure of an applicant for a
foster care license according to parts 9543.0010 to 9543.0150. County social service agencies
providethis servicein accordance to Minnesota Statutes, section 393.07. Minnesota Statutes,
section 317A.907, subdivision 3, requiresa cor poration formed to secure homesfor orphaned,
homeless, abandoned, neglected or mistreated children to belicensed as child placing
agencies. Private agenciesare licensed as child-placing agencies under parts 9545.0755 to
9545.0845, and can be an individual, cor poration, partner ship, voluntary association, or other
organizationsor entities.

Subpart 31. Medication assistance. This subpart explainswhat is meant by “ medication
assistance’ in thisrule. It isnecessary and reasonable to define“ medication assistance” so
interested persons under stand its meaning in therule. Thissubpart isreasonable becauseit
uses a definition that is clear and easily under stood by layper sons and medical personndl, and
it isconsistent with the use of theterm in thefield. The definition of “ medication assistance”
in thissubpart isreasonable becauseit is similar to the definition of “medication assistance”
in part 9555.9600.

Subpart 32. Person assisted by medical technology. Thissubpart clarifies the meaning of
“person assisted by medical technology.” Thisdefinition isnecessary and reasonable
becauseit is consstent with the requirements of Minnesota Statutes, section 245A.155. It is
reasonableto identify children who rely on medical monitoring equipment to sustain life or
monitor a medical condition as having specific needs that require on-going care and
monitoring by trained individuals. It isreasonable that ruleswhich define minimum standards
for the care of a person assisted by medical technology.

Subpart 33. Placing agency. Thissubpart explains what is meant by “ placing agency” in this
rule. Itisnecessary and reasonable to define* placing agency” to tell interested personsthe
meaning of theterm in thisrule. It isreasonable to define “ placing agency” consistent with
other DHSrules.

Subpart 34. Psychotropic medication. Thissubpart explainswhat is meant by theterm
“psychotropic medication” in thisrule. It isnecessary and reasonableto define” psychotropic
medication” in thisrule to distinguish medications given to children to treat physical ailments
from medications given to a children to treat a mental health condition, because * psychotropic
medications’ require specific informed consent proceduresin therule that may not apply to
other types of medications. The definition of “ psychotr opic medication” isreasonable
because it provides a sufficiently broad description of medicationsthat would be considered
“psychotropic” by mental health professionals. Therequirements of thissubpart are smilar
to therequirements of parts 9545.0925, subpart 32.
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Subpart 35. Residential program. Thissubpart clarifiesthe meaning of “residential program”
asitisused in therule. Itisnecessary to define*“residential program” becauseit isimportant
to distinguish residential from non-residential programs. It isalso necessary to define
"resdential program” because Chapter 2960 isintended to govern the licensure of residential
programs. Thedefinition of “residential program” isreasonable becauseit is similar to the
definition of theterm in Minnesota Statutes, section 245A.02, subdivision 14, and issimilar to
the use of theterm in theresidential carefield.

Subpart 36. Respitecare. Thissubpart clarifiesthe meaning of “respitecare’ asit isused in
therule. It isnecessary and reasonableto define “respite care’” becausethereare
requirements which the license holder must meet when the license holder usesrespite care
servicesfor afoster child. Thedefinition of “respite care’ isreasonable becauseit issimilar
to the use of theterm in the foster carefield.

Subpart 37. Screening. Thissubpart clarifiesthe meaning of “ screening” asit isused in the
rule. It isnecessary and reasonable to define “ screening” in therule, so that theterm isnot
used to describe another type of examination. The definition of “ screening” isreasonable
becauseit is consistent with the use of theterm in the treatment field.

Subpart 38. Seclusion. Thissubpart defineswhat ismeant by “secluson” in thisrule. Itis
necessary and reasonable to define the term “ seclusion” because some residential programs
for children include “ seclusion” as a possible intervention that may be used in treatment of a
child. It isnecessary to define“seclusion” because the term could cause confusion with other
restrictive techniques, referred to as“time-out”. The definition of “seclusion” isreasonable
becauseit is consistent with the use of theterm in the treatment field.

Subpart 39. Shelter care or emergency shelter care. Thissubpart clarifies the meaning of
“shelter care or emergency shelter careservices’ asitisused intherule. It isnecessary and
reasonable to define “ shelter care or emergency shelter services’ so that interested persons
may know which foster care programs are governed by thisrule. Thedefinition of “shelter
care services’ isreasonable becauseit isvery similar to the definition of theterm in the
existing rule at part 9545.0010, subpart 7.

Subpart 40. Staff. Thissubpart clarifiesthe meaning of the term “staff” asit isused in this
rule. It isnecessary and reasonable to define the term “ staff” so that interested per sons may
know which persons must follow the requirements set out in therulefor “staff”. It is
reasonable to include shift staff, hourly employees and persons employed on a salary to act as
house parents because they are all regular providersof foster care servicesto foster children,
but arenot license holders.
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Subpart 41. Substitute care. Thissubpart clarifiesthe meaning of “ substitute care” asit is
used in therule. It isnecessary and reasonable to definetheterm “ substitute care” because
the license holder must meet rule requirementsif the license holder uses substitute carefor a
child. Thedefinition isreasonable becauseit issimilar to the definition of theterm asit is
used in thefoster carefield.

Subpart 42. Time-out. Thissubpart explainswhat is meant by theterm “time-out” in this
rule. Thedefinition isnecessary and reasonableto clarify the meaning of “time-out” in this
ruleand to differentiate thistype of intervention from morerestrictive behavioral
interventions, such as seclusion. Thedefinition isreasonable because it accurately and simply
describesthis behavior management and inter vention method asit isappropriately applied in
a family setting.

Subpart 43. Treatment foster care. Thissubpart clarifiesthe meaning of “treatment foster
care’ asitisused in thisrule. It isnecessary and reasonable to define treatment foster care,
so that it can be recognized as a specific service. Consistent treatment foster care standards
arereasonable and necessary for all stakeholdersin child welfare, so that they are ableto
distinguish the differ ence between treatment foster care and foster care. Thisdefinition is
reasonable becauseit issimilar to the definition of the term “treatment foster care’ by the
Foster Family-based Treatment Association.

Subpart 44. Treatment plan. Thissubpart clarifiesthe meaning of “treatment plan” asit is
used in therule. It isnecessary and reasonableto define “treatment plan” in therule so the
license holder swho mugt follow a treatment plan for a foster child will know the meaning of
theterm. It isreasonableto definetheterm “treatment plan”, because the plan controlsall
the recommended treatments a child may receive. The definition is also necessary, because
using the treatment plan isan essential part of providing treatment foster care. The
definition of “treatment plan” isreasonable, becauseit isconsistent with the use of theterm
in the treatment field.

Subpart 45._Variance. Thissubpart clarifiesthe meaning of “variance” asit isused in the
rule. Thissubpart incorporatesinto therulethe definition of theterm “variance” contained in
Minnesota Statutes, section 245A. 04 subdivision 9. It isnecessary and reasonable to
incor por ate the statutory definition of theterm “variance’ into therule, because the statute
governsthe granting of a variance and incor por ating the definition by refer ence ensures that
the definition in thisrulewill continueto be consistent with statutein the future.

2960.3020 LICENSING PROCESS

Subpart 1. License Required. It isnecessary and reasonableto reference Minnesota
Statutes, section 245A.03, which requires an individual, cor poration, partner ship, voluntary
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association, other organization or controlling individual providing foster care servicesto be
licensed, unlessit is excluded from licensure, because it is one of the statutesthat provides
legal authority for the foster family rule. It isreasonable to requirefoster care providersbe
licensed, because license standar ds help to ensure the health and well being of children in
foster care.

Subpart 2. Application. It isnecessary and reasonableto have a standard license application
form because it makesthe licensing process mor e efficient for the licensing agency and it is
also eader for the applicant to use a standard form, rather than to request neededinformation
without a form to guidethe applicant. It isreasonableto have a standard application form
becauseit is consistent with the current licensing practice, asrequired in part 9545.0020,
subpart 2.

It isnecessary and reasonableto license existing DOC-licensed foster homes through DOC,
because DOC has statutory authority to license foster homesand is now licensing foster
homes. It isnecessary and reasonable to continue to license existing DOC-licensed foster
homesthrough DOC, because these foster homes have asked to continueto be licensed by
DOC. The DOC-licensed foster homes are a resour ce that should beretained. It isalso
reasonable to license these homes through DOC, because DOC has agreed to uselicensing
standardsin parts 2960.3000 to 2960.3340, for licensing these foster homes.

Subpart 3. License does not guar antee placement. It isnecessary and reasonable to
emphasize that licensure as a foster parent does not guar antee placement of foster children in
afoster home, so that the foster parent and othersare aware of thislimitation of licensure. It
isnecessary to clarify that the license does not establish a legal right to have foster children
placed in the license holder’ s home, because foster parents sometimes claim that a license
givesthem alegal right to havefoster children placed with them. Multiplefactors, including
the individual needs of the child, and internal and external resour ces of the foster parent must
be consider ed when making a placement. Minnesota Statutes, section 260C.212, subdivision
2, requiresthat an individual determination of the child’s best interest be used to determine
the out-of-home placement of a child. Therefore, the agency with theresponsibility for the
child must fulfill its duty to meet the needs of the child asbest it can, by deter mining whether
to place a child with a particular foster family.

Subpart 4. Licenseisnot transferable. It isnecessary and reasonableto requirethat the
license belongs only to the foster parentslisted on thelicense and that the license cannot be
transferred for the safety and well being of the child. Thelicenseisgranted after an
evaluation of the safety of the foster home and of the experience, suitability and background
of theindividual foster parentswho apply to be licensed by the agency. Therefore, it is
necessary that the license not betransferable to another person or foster home, because the
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other person or home may have different characteristics and may not be suitable and has not
been evaluated by the commissioner. In addition it is necessary and reasonable to advise the
license holder that the license may not be transferred, because the license holder does not
own thelicense asthough it were property.

Subpart 5. Commissioner’sright of access. It isnecessary and reasonableto citethe
commissioner’ s statutory right to accessin thisrule so that foster parentsand othersare
notified that the commissioner hasthe legal right of accessto the foster home.

Subpart 6. Limited licensure. It isreasonable and necessary that foster parentsbe licensed
through only one licensing agency at atime. Thelimit on licensur e assur es accountability,
consistency of training and supervision, and preventsthe inefficiency and confusion that would
result from having two or more licensing agencies smultaneously recommending licensur e of
afoster home and supervising the foster parent.

Subpart 7. Notice of changein household condition. It isnecessary and reasonableto require
that the license holder advise the licensing agency of changesin household conditions, so the
licensing agency can evaluate whether the homeis a safe homefor children or a specific child
and determinethat the foster home remainsin compliance with licensing rules and deter mine
whether the changesin the home affect the family’s ability to meet the children’s needs.
Therefore, it isreasonableto requirethat foster parentsimmediately notify the licensing
agency of any household changesthat affect the terms of the license or thelicense holder’s
ability to provide carefor thefoster children. It isreasonable and necessary that the safety
needs and best interest of foster children placed in the home are evaluated when a changein
household conditions occurs.

Subpart 8. Roomersand boarders. It isnecessary and reasonableto require licensing agency
approval of any adult roomer or boarder and that theroomer or boarder must complete an
applicant background study asrequired by Minnesota Statutes, section 245A.04. The safety
needs and best interest of foster children placed in the foster home are served by having the
per sonswho live with the foster child go through a background study to determine whether the
roomer or border hasa criminal history or record of maltreatment. Thelicensng agency and
foster parent must comply with the background study requirementsto protect the safety and
well being of thefoster child and to increasethe likelihood of a successful foster placement.

Subpart 9. Variances. It isnecessary and reasonableto cite the commissioner’s statutory
authority to grant rule variances so that foster parents know that they can request variances
and they can refer to the statute for information about variancesto therules. It isnecessary
and reasonable to inform foster parents about the information that must beincluded in a
variancerequest, so that foster parents know what they must do to request avariance. It is
reasonable to requirethat thelicense holder givethe commissioner enough information to
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evaluate arequest for avariance and ensurethat therequirements of Minnesota Statutes,
section 245A.04, subdivison 9 are met. The variance requirements of thissubpart are
reasonable because they reiterate the requirements of Minnesota Statutes, section 245A.04,
subdivision 9.

Subpart 10. Other licenses It isnecessary and reasonableto require foster parentswhowish
to hold a family child care or and adult day care license obtain a variance because of the
potential safety risksthat could arise when an individual holds licenses per mitting the car e of
avariety of populations of children and adults. It isnecessary to ensurethat providing day
care servicesor adult foster carewill not create a hazard nor compromise the quality of
serviceto foster children. The variance process will ensure a higher level of review of
activities at the foster home than aregular licensereview, and thus, the review will focus on
the safety of the foster child in a homethat also servesasafamily child care or adult day care
home.

Subpart 11. Denial of license. It isnecessary and reasonableto tell applicants and the public
about the conditionsfor denying a license, so that they can know the standardsfor denial. The
standardsfor denial of alicense are also necessary and reasonable, because they are similar
to the standardsin parts 9543.1030, subpart 1, and meet the requirements of Minnesota
Statutes, section 245A.04.

Subpart 12. Department of Corrections licensed foster homes. The Department of
Corrections (DOC) now licensesfoster homes according to Minnesota Statutes, section
241.021 subpart 2. It isreasonable that DOC continueto act asthelicensing agency for their
current license holder s after the date of the enactment of chapter 2960, because the DOC
licensed foster carelicense holders have an existing relationship with DOC and have
requested that DOC continueto licensetheir foster homes after Chapter 2960 is adopted. It is
also necessary and reasonableto requirethat no other added foster homes be licensed by
DOC following of the enactment of these rules, becauseit is more consistent and efficient to
have counties and other agencies license foster homes.

It isreasonable and necessary to require that DOC-licensed foster homes meet the
requirements of parts 2960.3000 to 2960.3340, because both departments will adopt these
rules, and Minnesota Laws, 1995, Chapter 226, Article 3, section 60, requiresthat residential
licensing rules have consistent standards.

2960.3030 CAPACITY LIMITS
Subpart 1. Maximum foster children allowed. It is necessary and reasonable to specify the

maximum number of foster and non-foster children allowed to residein a foster home, because
it iscongstent with the current foster carelicensing rule, which establishes capacity limitsfor
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foster homes at parts 9545.0030, 9545.0040, 9545.0240 and 9545.0260.

Thedecison to limit the maximum number of children in afoster home to 8 with no morethan
6 foster children isreasonable, becauseit isthe result of extensive discussionswith therule
advisory committee, foster care professonalsand foster parents. It was the opinion of
personswho work in thefoster carefield that the current upper limit of 10 children was
improper, because children cannot get enough attention from foster parentsif thereare 10
children in thefoster home. The consensus of the public advisory committee and
representatives of the foster parentswasthat there needsto be aratio of one adult for every
five children to assure that the individual needs of all children in the home can be met. It is
reasonabletorely on the advice of foster parentsand professionalsin thefoster carefield
regar ding the maximum number of foster children that can bewell cared for in foster homes.

Subpart 2. Capacity limits. It isnecessary and reasonable to establish criteriato be used to
determinethe number of children afoster parent may belicensed to carefor toinform foster
parents of the limit to the number of children they can carefor and because foster children
often have mor e needsthan a foster parent’s own children and require more of a foster
parent’stime and effort than the foster parent’sown children. It isnecessary and reasonable
to use uniform criteria to deter minethe number of children afoster parent may belicensed to
carefor, because using uniform criteria to make the determination, rather than using instinct
or other more subjective criteria allows an agency to make an objective decision about the
capacity limit of a foster home.

Therequirementsin item A that a foster parent carefor no more than three children who are
two years of age or non-ambulatory issmilar to therequirement in the current foster care
ruleat part 9545.0240, subpart 8, and is consistent with Minnesota’sruleregarding in-home
family child care at part 9502.0367. The limit of three non-ambulatory foster children per
foster homerecognizesthat it would be difficult to evacuate non-ambulatory foster childrenin
the event of an emergency, such asafire, in thefoster home. However, the advisory
committee believed that a foster home could meet the needs of more infants and toddlersif a
ratio of 1 adult to 3 children under age 2 were maintained. Thisrecommendation provides
regulatory flexibility, while assuring that the children’s needs are met.

Similarly, in item B, the advisory committee recognized the need to limit the number of foster
children afoster care provider could carefor, if one or more of the children had severe or
profound mental retardation, severe emotional disturbance, was medically fragile, or were
non-ambulatory. Theadvisory committee believed the ongoing physical and emational
demands of caring for children with such high levels of need warranted a capacity limitation.
Subsequent discussionswith foster carelicensing personnel and foster parents affirmed both
the need and reasonableness of the limitationsin thisitem. The limitation is also reasonable,
becauseit issmilar to Part 9545.0260, category 4, of the current foster carelicensingrule
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which establishes a limit of 4 foster children for a* special services’ type of foster home.

Thefivefactors, listed as subitems (1) to (5), in item C are necessary and reasonable, because
they wer e recommended by the advisory committee and supported in separate reviews by
foster care managersand foster parents. The determination of thefivefactorsin itemC isto
be conducted jointly by the agency with thefoster parent and should bereflected in the foster
home's statement of intended use to ensurethat the placing agency and others have the
information they need about the foster home.

Subpart 3. Exceptionsto capacity limits. It isnecessary and reasonableto allow certain
exceptionsto the capacity limits. [tem A recognizes the importance of maintaining sibling
relationships. [tem A isreasonable because, sibling relationships provide mutual support,
affirmation of one' sidentity, and a vital connection with people significant in the child’slife.
Child welfare professionals agreethat siblings should be kept together. Theserequirements
arereasonable, because they are smilar to the“exceptions’ in thecurrent ruleat part
9545.0260.

The second exception in item A recognizes the importance of continuity of foster placements
when aformer foster child isagain in need of afoster home placement. The exception in item
A isreasonable, because placement with aformer foster parent minimizesthe disruption to a
child’slifeand offers continuity of carefor the child.

ItemsB, C, D, and E are necessary and reasonable because they consider the needs of
sblingsand former foster children who would qualify for a capacity limit exception according
toitem A, against theimpact they may have on othersin thefoster home. Therefore, it is
reasonable to requirethat there be norisk of harm to the other children in the foster home,
that the structural characteristics of the home can accommodate additional children, aratio of
adultsto children ismaintained that will ensure safety and supervision, and that the home
remainsin compliance with applicable zoning, health, fire, and building codes.

2960.3040 FOSTER FAMILY PHYSICAL ENVIRONMENT.

Subpart 1. Fireand building codes. It is necessary and reasonable to requirethat family foster
settings comply with applicablefire, health, building and zoning codes, because these codes
areintended to protect the health and safety of the personswho residein the foster home. It
isreasonable and necessary to protect the health and safety of residents through this
licensing rule, because foster children do not have the option to select other foster homes or
other types of settingsto livein. Protecting the health and safety of children in out-of-home
placement has been a traditional purpose of rules governing the licensing of residential
settings.
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Subpart 2. Sleeping space. Foster family settings aretypically resdential homes or
apartmentsand not ingtitutions. In order to assure a child’s safety and privacy, it is necessary
and reasonable to describe what isand what isnot an acceptable deeping space. It isalso
necessary and reasonable to recognize the child and foster parent’s cultural traditionsand
community standar ds asthey apply to single or multiple-family residences. Thus, for instance
it isreasonableto allow two siblings of the same sex to share a double bed.

Therequirement that a deeping room have two exitsis necessary and reasonable, because
the fire mar shal recommendsthat all bedr ooms have two exits which will provide a means of
egress from the room in case of fire. Having children deep in detached buildingsand trailers
isnot reasonable becauseit is mor e difficult to provide care and supervison of the child when
the child isin a different building. It isreasonableto requirethat spacesnot intended for use
asabedroom should not be used for sleeping ar eas, because the purpose of foster careisto
provide a normal homelike environment for children.

Subpart 3. Spacefor belongings. It isnecessary and reasonable for foster children to have
sufficient space for their clothing and personal possessions, so that the child will fed like part
of a family and isnot madeto feel out of placein thefoster home. It isreasonableto require
that foster homes provide normal furnishingsin roomsused by foster children so that foster
children are accustomed to using normal furnishings and have an opportunity to learn to
organize and storetheir belongingsin atypical orderly way. It isalso reasonableto require
that thefoster child’sright to have possessionsisrespected.

Subpart 4. Dining area One of the goals of placing a child in foster family settingisto
providethe child with a healthy family life experience, which includes gathering around a table
to eat mealstogether asafamily. Consequently, it is necessary and reasonable to require
that a family foster home have dining facilities with enough room and equipment, such asa
table and chairs, plates, knives and forks, etc., to allow all personswho live in the foster home
to eat together. Whileit istrue that many familiesdo not eat every meal together because
family members may have different schedules, it is nonetheless reasonable to require that the
foster home have enough room and equipment for the foster family to eat together when there
isachanceto eat together, so that a foster child may experiencethissocial part of family life.

Subpart 5. Congtruction or remodeling. Part of the licensing processis an ingpection and
approval of thefoster home. The condition of the home, asit was inspected by code inspectors
or thelicensing agency, is considered during the determination process, which leadsto the
decision of whether to recommend licensure of the foster home. Therefore, it isnecessary and
reasonableto requirethelicense holder to notify the licensing agency of any physical changes
to the home from construction or remodéding which might affect a licensing requirement. It is
reasonable and necessary to limit the requirement that a license holder report changesto
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those changes which affect a licensing requirement, because minor or unimportant changes do
not affect a foster home's safety and suitability and do not pertain to the licensing of the
home.

2960.3050 FOSTER HOME SAFETY.

Subpart 1. Inspection by licensing agency. The requirement that the family foster home be
inspected by a licensing agency employee is needed and reasonable because it issimilar to
the requirement in the current rule at part 9545.0190, subpart 3, item A. Thevariation among
sngle and multiple-family dwellings make it necessary to inspect the prospective foster home
to ensure the safety of children in the foster care, because a foster home could have
conditions or characteristics which make it dangerous or unhealthy. It isreasonableto
require use of the Commissioner of Human Services Home Safety Check List, because it
assuresareview of thethingsthat are essential to maintain the foster homein a safe and
healthy way. Thelist isnow being used successfully and thelist isupdated regularly as
needed to keep pace with changesin technology and the construction industry. It isnecessary
and reasonableto requirethat thelicense holder correct identified deficiencies befor eissuing
alicenseto ensurethat deficiencies are corrected and that foster children are placed in safe
environments.

Subpart 2. Additional inspectionsreguired. Under certain circumstancesit is necessary and
reasonable to requirethe prospective foster home to be inspected by a fire marshal or thefire
marshall’s designee, because a potential safety hazard exists. While substantially the same
astherequirementsin the current ruleat part 9545.0190, the advisory committee deter mined
that due to changesin technology and construction since the current rule was developed, some
modificationsto thelist of conditionswererequired. Thelist of conditionsthat trigger an
additional inspection is needed and reasonable because it is based upon discussions with the
state fire marshal, the DHS licensing division, the advisory committee, and a sampling of
foster carelicensing supervisors. Thefire marshal, departmental licensing officialsand the
public advisory committee have sufficient expertise to deter mine which conditions should
require additional inspection. Because the state fire mar shal and other inspectorsdo not have
the resour cesto provide direct inspection of every foster home, it isreasonable to expect the
licensing agency to seek an ingpection by the appropriate authority only when thereisa
potential hazard or a suspected violation.

Subpart 3. Emergency procedures. It isnecessary and reasonableto requirethat thefoster
parents develop emergency proceduresfor the safety of the children and othersin the foster
home. It isnecessary and reasonable to requirethat emergency plans bereviewed during re-
licensure, because the review assuresthat the planswill be changed if necessary to conform
to changesin the household or the home. Therequirementsin thissubpart are similar to the
requirementsin part 9545.0190, subpart 5, item L.
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Subpart 4. Pets. Pets provide children opportunitiesto assume responsibility, enjoy
emotional comfort, and to play and exercise with pets. However, some pets, such as chickens,
ducks, and reptiles, are carriers of salmonella bacteria. Young children exposed to saimonella
bacteria can develop seriousinfectiousillnesses. Therefore, it isnecessary and reasonable to
follow the advice of the Minnesota Department of Health and the Center of Disease Control
who recommend that these animals not be kept as petsif thefamily is caring for children ages
fiveand under. It isalso necessary and reasonableto expect foster parentswith foster
children of any age to incor por ate good hygiene habits and to require immunization of pets,
because although children over the age of five are at lessrisk of harm from disease the pets
may transmit, a safety risk does also exist for older children which can bereduced by good
hygiene habits.

2960.3060 L ICENSE HOLDER QUALIFICATION

Subpart 1. Experience. Foster children need stable, under standing foster families. Foster
children come from diver se family experiences and may have experienced neglect or abuse.
While many children are placed with non-related foster parents, an increasing number are
placed with foster parentswho arerelated to the child or who are significant personsin the
child’slife. Theincreased number of relative foster parentsreflect a growing recognition by
the state and countiesthat extended family member s often car e deegply about one another and
want to help their relatives children during difficult times. However, dueto the needs of
children in foster care and the need to work cooper atively with the placing agency, it is
reasonableto expect that all prospective foster parents, even thoserelated to the child, either
have experience working with children similar to the foster children they will carefor or that
they are committed to getting training and education about child care and development. It is
necessary and reasonable to requirethat foster parentsbe qualified to carefor foster
children. Therequirements are necessary and reasonable because they contain the minimum
requirementsfor foster parentsto be qualified to carefor foster children. The advisory
committee believed the identified requirements are necessary and reasonable, because they
assurethat foster parentswill be qualified to addressthe issues associated with caring for a
foster child. In addition the requirements provide sufficient flexibility asto how the license
holder will become qualified.

Subpart 2. Background study. A background study for prospective foster parents and any
adult living with them is necessary and reasonable because it isrequired by Minnesota
Statutes, section 245A.04. 1t isnecessary and reasonable to referencethe statutory
requirement in therule so that prospective foster parents under stand that the state law
requiresan investigation into their background. It isnecessary and reasonable that each
department follow the applicable statute when conducting the background study so that the
background study is appropriately done.
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Subpart 3. Personal characteristics of applicants. The multiplerolesand responsibilities
required of foster parents makeit necessary to identify specific characteristics which foster
parents must have, because not every person iswell suited to assumetherole of afoster
parent.

Item A. Item A isneeded and reasonable becauseit is consistent with the current rule which
requiresfoster parentsto be age 21 at part 9545.0050. The advisory committee examined
whether 21 isthe appropriate minimum agefor afoster parent and recommended retaining the
requirement of age 21, rather than lowering the age limit, asthe minimum age for foster
parents, because a 21 year old prospective foster parent will have mor e experience managing
adult responsibilities and would be in a better position to under stand the magnitude of the
responsibilitiesthey aretaking on asfoster parents. Theruleisalso needed and reasonable
because the advisory committee, which has expertisein caring for children in out-of-home
placement agreed that retaining the 21 year old minimum age made sense.

Item B. Thecurrent rulerequiresfoster parentsto provide a ssatement from a medical doctor
as documentation that they are physically ableto carefor children. Feedback from child
foster care manager srecommended thisrequirement bereduced to a signed statement from
the applicant that they arereceiving all necessary medical care, are physically ableto carefor
foster children, and that indicates any limitations on the applicant’s ability to provide foster
care. Thisfeedback identified the statement by a physician asa licensing barrier which keeps
some prospective foster parents from applying to belicensed. It isreasonable and necessary
for thelicensing agency to ensurethat the applicant is physically ableto carefor children.
The advisory committee agreed that a written statement from an applicant was a reasonable
means to document compliance.

Item C. The abuse of alcohol and use of illegal drugs has become a major social issue since
the current rule wasfirst promulgated. Many foster children come from homeswith chemical
dependency problems. Itiscritical for these children’swell being that they be placed in foster
homes wher e chemical dependency isnot a problem. Therefore, it isnecessary and
reasonable, at minimum, to expect that all per sons over the age of 13 in the foster parents
household sign a statement that they are free of chemical use problemsfor thelast two years.

In addition, the advisory committee recommended that per sonswith chemical dependency
problemsin their past be per mitted to be foster parents, but that there should be a waiting
period. Chemical dependency expertsbelievethat it takes about two yearsfollowing
treatment for chemical dependency to incor por ate the necessary emotional, behavior, and
social changesinto daily living. Therefore, the advisory committee recommended that foster
care applicantstreated for chemical dependency be chemical-free for 24 monthsfollowing
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treatment. The two year period is needed and reasonable because it agreeswith standardsin
the chemical dependency treatment field and because it was found to be suitable for
incor poration into thisrule by the advisory committee.

Item D. Therequirement that the applicant help the agency get 3 letters of referenceis
needed and reasonable because it is essentially unchanged from the current ruleat part
9545.0220, subpart 1, item F. Therule prescribesthe information that must beincluded in
letters of reference. The personal references are necessary and reasonableto give the
licensing agency specific information from community membersto assst the licensing agency
in their assessment of a given applicant.

Item E. The requirement to obtain previous foster carestudies on the applicant is reasonable
so that the licensing agency does not waste limited resour ces by duplicating previoudy
completed studies. It isalso necessary and reasonable to not requirethat the applicant to
duplicate the information provided to the previous licensing agency.

Item F. It isreasonable and necessary for foster parentsto demonstrate that they can
properly carefor children with special needs. Thisrequirement is needed and reasonable
because it isconsistent with the current family foster careruleat part 9545.0090, item A,
subitem (3).

Item G. Item B reduced the previousrul€ srequirement of a physician’s statement from
every applicant and household member to a statement from the applicant and household
membersthat they are physically ableto carefor children and indicate any limitations.
However, the licensing agency may have questions about an applicant’s suitability asa foster
parent. It isreasonable and necessary for thelicensing agency to evaluate the applicant’s
ability to provide a safe environment and to request a professional evaluation if thelicensing
agency hasareason to be concer ned that the applicant may not be physically or emotionally
ableto provide a safe homethat thereflectsthe required standards of thisrule. Thisitemis
necessary and reasonable, because it is consistent with the current family foster carerule,
part 9545.0120.

Subpart 4. Home study of applicant. It isnecessary and reasonable to expect that
prospective foster parents participate in conducting a home study, because it isan integral
part of the agency’s effort to gather information so the agency can deter mine whether or not
to license the applicant. Amongthe most important factors of a successful foster parent isthe
foster parent’sability to addressthe foster parent’sown lifeissuesin a manner that is
respectful of others. Successfully navigating the developmental and relational issues of the
foster parent’sown life provides some assurance that the foster parent will be ableto
appropriately respond to theissues of others. To that extent a home study isan opportunity
to examinethefoster parent's own development and life experiences and to assess the impact
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on thefoster parent’sability to respond to foster children, the foster children’s parents, social
service agencies, and othersinvolved in implementing a case plan. The involvement of
prospective foster parents, all children living with them and the placing agency is necessary to
assur e appropriate decision making on the part of prospective foster parentsand thelicensing
agency.

The advisory committee, foster care managers, and foster parents have contributed to
identifying the factorsto be addressed which arerelevant to thetask of foster parenting. The
identified factors are needed and reasonable because they have been drawn from the current
ruleat part 9545.0090, item B. Thesefactorsare also found in foster care literature and foster
caretraining programs.

The proposed rulerequiresa commissioner's designated home study format to be used by all
licensing agencies. Thisisreasonable and necessary to establish a degree of standardization
in all home study processes, done by various Minnesota licensing agencies and county social
service agenciesthroughout the state. It isreasonable to have a standar dized home study
format which will help ensurethat all applicantswill be treated fairly.

Thisrule departsfrom the previousrulein its expedations that prospective foster parents
demonstrate their ability to addressa variety of issues during the licensing process. It is
necessary and reasonable to requirefoster parentsto demonstrate their capability to perform
multiple tasks and responsibilitiesin items A to J, because the advisory committee felt it was
mor e equitable to allow prospective foster parentsto demonstrate their under ssanding and
capability than to have a licensng agency deduce thefoster parent’s under standing of the job
foster parentsmust do and the foster parent’sability to their job through the interviews and
references. The advisory committee' s opinion wasrooted in the belief that under standing
foster care concepts and determining the foster parent’s ability to meet the licensing agency’s
expectationsfor foster parents can be affirmatively demonstrated by foster parentsduring the
application process.

2960.3070 FOSTER PARENT TRAINING

Subpart 1. Orientation. It isreasonable and necessary that foster parents be expected to
complete an orientation program befor e having children placed with them, because foster
parents have specific responsbilities to the placing agency, the child, the child’sfamily, and
the supervising agency.

The advisory committee did not recommend a change from the requirement in the current rule
at part 9545.0150, item A, of six hours of orientation for prospective foster parents. The
advisory committee, in recognition of theincreased emphasis on placing children with
relatives, and the emergency nature of a placement with relatives, recommended that
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relatives berequired to complete the orientation within 30 days following the initial placement
of the child, rather than befor e the child was placed with relatives.

The advisory committee also believed that foster parent orientations throughout the state
should be standar dized to the extent that the orientation would address similar issues.
Therefore, it isnecessary and reasonable that the revised rule more explicitly definesthe
topicsto be addressed during foster parent orientation. It isnecessary and reasonableto
requirethat the orientation session includes training on cultural competency, because
Minnesota Statutes, section 260C.212, requiresthat foster parentsattend training on
under sanding and validating the cultural background of all children in the foster home.
Children of minority racial and ethnic backgrounds are disproportionally represented in the
foster care system. If foster parentsareto adequately address the needs of foster children
and participate in implementation of case plans, they must be able to under stand and work
within the context of different cultures.

Subpart 2. In-servicetraining. It isreasonable and necessary to expect foster parentsto
take ongoing training, because being a foster parent isa serious responsbility and is often
challenging, and foster parents need training to help them accomplish the duties of a foster
parent. Foster parentsoften must deal with foster children’s challenging behaviors. Foster
parentsneed to improvetheir behavior management sKills, learn about the foster care system
and related social service system, and under stand foster carelegal requirements. It is
necessary and reasonable to requirefoster parentsto increasetheir knowledge about foster
care and improvetheir parenting sKills.

Therequirement of annual training is needed and reasonable because the requirement isalso
inthecurrent rule at part 9545.0150. The current rule permitsfoster parentslivingin the
same home to combine their hours of training to comply with the 12-hour annual training
requirement. The advisory committee strongly recommended that foster parentsnot be
allowed to combinetheir hours of training. The advisory committee recommended that each
foster parent in a household should berequired to obtain 12 hours of annual training. The
challenge of providing foster care makesit necessary for all foster parentsto constantly
develop their understanding and skillsin areasthat arerelated to providing foster care. It is
reasonableto follow the advice of the advisory committee because the committee members
have expertise and experience caring for children in out of home placement.

Subpart 3. Medical equipment training. It isreasonable and necessary to require foster
parentsto have additional training to carefor children who rely on medical equipment to
sustain life or monitor a medical condition, because thistraining isrequired in Minnesota
Statutes, section 245A.155. Foster children who have medical conditions which require
medical equipment to sustain the child’slife or monitor the medical condition rely on foster
parentsto carefor them generally and to provide the assistance necessary to oper ate any
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gpecial medical equipment which the child needs. It isnecessary and reasonable to expect that
afoster parent who agreesto carefor a child with a special medical need be able to provide
the care necessary to meet the child’s special medical need. It is necessary and reasonable to
requirethat foster parents have sufficient training to correctly operate a foster child’s medical
equipment, because failureto correctly operate medical equipment which sustainsthe child or
monitorsa foster child’s medical condition could result in seriousillness or the wor sening of
the condition or death.

2960.3080 PLACEMENT, CONTINUED STAY AND DISCHARGE

Subpart 1. Placement criteria. It isnecessary and reasonable for foster settingsto develop a
statement of intended use to identify and define capacity, type of placement and supervision in
the foster home, because the placing agency needs to know whether a foster home would be
willing to accept a child and if the foster home would be a good fit for the foster child. Foster
parentsreceive foster children into their own home and ar e expected to incor por ate the child
into most aspects of family life, therefore, it isreasonable to place a child who would more
eadly fit in to the foster home' sfamily life. Foster parentsare best able to make a judgment
about whether a prospective foster child would fit into their home. Foster parentsare
currently allowed to accept or decline a placement of a prospective foster child, and it is
reasonablefor this practiceto continue.

Subpart 2. Screening. This section recognizes the responsibility of foster parentsto
collabor ate with the child-placing agency to assure proper screening of the children, but does
not givethefoster parentsthe responsibility to perform the screening. Thislimited screening
responsibility requirement is necessary and reasonable because it allowsfoster parentsto
appropriately participatein a screening process, but does not expect foster parentsto have
the skillsor resourcesto screen a child as might be the expectation for an institutional setting
which typically screens children.

Subpart 3. Child’sproperty. It isnecessary and reasonableto allow children to bring

per sonal possessions with them as agreed upon by the child, foster parentsand agency,
because bringing personal possessionsinto the foster home gives the child a degree of
comfort and connection with the child’s home environment and past. However, it is
reasonable to limit the accumulation of a child’s possessions because foster homes typically
have limited storage capacity. Requiring that the foster parentsinventory the child’s
possessions on entrance to the foster home and departure from the foster homeisreasonable,
because it ensures accountability for the child’s possessions.

Subpart 4. Information about foster children It isnecessary and reasonable to requirethat
the placing agency obtain the information required in thissubpart and giveit to the foster
parent, because the placing agency hasthis duty according to Minnesota Statutes, section
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260C.212. It isnecessary and reasonable to require the placing agency to provide to the
foster parentsrelevant information about a foster child so the foster parents can meet the
child’sneeds and fully participate in the case plan. The child’sneeds are best met through
sharing information about the child between the placing agency and the foster parent.

Subpart 5. Cooperation required. Therequirement for cooper ation between the placing
agency and thefoster parent is necessary and reasonable, becauseit isin thecurrent rule at
part 9545.0100. It is necessary and reasonable to expect foster parentsto shareinformation
about thefoster child which they acquire while caring for the foster child with the placing
agency, because the placing agency islegally responsible to meet the needs of the child and
needs to know about the foster child, so it can meet the child’sneeds. The placing agency has
the legal responsibility for the child and must cooper ate with personswho are caring for the
foster child and ensureimplementation of the case plan.

Subpart 6. Foster child services. Thissubpart isnecessary and reasonable becauseit is
similar to the expectationslisted in an age-of -child format in the current rule, at part
9545.0210.

Item A. Thisrequiresthefoster parent to work with the placing agency to develop a plan to
meet the child’simmediate needs. Thisrequirement isnecessary and reasonable because it
recognizesthe placing agency’sresponsibility to ensurethat a child’simmediate needs are
identified and shared with the foster parent. It also recognizesthat some of the child’s needs
surface over time and that the foster parent, asthe caretaker of the child, hasaresponsibility
to identify the child’s needs and work with the agency. Requiring cooper ation between the
license holder isneeded and reasonable becauseit isrequired in thecurrent rule at part
9545.0100.

Item B. It isreasonableto expect afoster parent to encourage age-appropriate exercise and
recreation because a child’ s well-being requires such activity. While incor porated into the
current foster carerule, at part 9545.0210, it isarticulated in thisrulein a more succinct and
significantly less prescriptive manner.

Item C. Thisrequirement to consult with the placing agency issimilar to therequirement to
shareinformation with the placing agency initem A. The same policy judtification in item A
appliestoitem C, in addition to the general requirement for cooperation in the current rule at
part 9545.0100. In addition, to recognizing that the placing agency hasthe legal responsibility
for the child, thisrequirement emphasizesthe need for foster parents and the placing agency
towork asateam to ensurethat the best interest of the child is served.

Item D. Telling thefoster child about family routines, rules and household responsibilitiesis
one of many waysthat a foster parent helpsthe child become accustomed to new surroundings
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and beginsto incor porate the child into family life. It isnecessary to requirethat the foster
parent tell the child about foster homerulesand the foster parent’sbehavior expectations,
and other foster home details, so that the foster child knows what is expected and can try to
meet expectations.

Item E. It isreasonableto expect foster parentsto know the wher eabouts of the children
under their carebecausefoster parentsstand in place of the child’slegal parents, and
generally parents are expected to know their children’swhereabouts. This expectation is
necessary and reasonable becauseit issimilar to the current rulerequirements, at part
9545.0190, subparts4 and 6, item C. The safety of the foster child requiresthat foster parents
know wherethe child is. The degree of supervison required will vary depending of the
maturity, background, and needs of theindividual child. Therefore, it isboth necessary and
reasonablethat foster parentsbe guided by the case plan or court order in deciding how
closely to supervisethe child. It isalso reasonableto expect the foster parent to notify the
placing agency if the child ismissing or runs away because the placing agency hasthe legal
responsibility for the child.

Subpart 7. Foster child diet. It isnecessary and reasonableas part of the foster parent’sduty
to provide a safe and healthy environment, to expect foster parentsto provide a safe and
healthy diet for the child which takesinto account the child’s medical needs. It isalso
reasonable to expect that the foster parentswill provide food that is appropriately prepared,
because thisis a common expectation that all people have for the food they eat. This
requirement is needed and reasonable because it issimilar to the requirement in the current
rule, at part 9545.0200.

Subpart 8. Discipline. It isnecessary and reasonableto requirethat license holders consider
the child’sbackground and condition when deciding on disciplinary action, because certain
behaviors may be symptomatic of underlying mental health issues or may be cultural or
gender related behavior. Such behaviors may merit behavior management rather than
discipline of the child. It isreasonable to consider the child’s history and condition, because
certain types of disapline may be inappropriate for a child because of the child’s background
or condition, such asa child who may have a history of being the victim of abuse which may
cause the child to react negatively to being held or restrained.

Item A. It isnecessary and reasonableto reference alist of punishmentsthat the license
holder must not subject children to, because many of thelisted punishments would be
considered abuse or neglect under Minnesota Statutes, section 625.556, subdivision 2 or
would be forbidden under Minnesota Statutes, sections 144.651 and 245.826. Thisitem is
necessary and reasonable because it contains some of the requirementsin the current rule, at
part 9545.0160. Thisitem isalso necessary and reasonable becauseit is comparableto part
9545.0995
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Item B. Requirementsthat no child shall be allowed to punish another child or group of
children isreasonable and necessary to protect the safety of children and to prevent the
license holder from shifting the responsibility for the care of the children to another child. It is
thefoster parent’sresponsbility to act asthe person in charge of the foster homeand it is
inappropriate to delegate an important duty, such asdiscipline, to a child. Thisitem isalso
necessary and reasonable, because some of the prohibited practiceslisted are also prohibited
inthecurrent rule at part 9545.0160.

It isreasonable and necessary for the placing-agency to assist the license holder with the care
of the child by providing direction to the foster parent regarding the child’ sdiscipline-related
needsin the case plan. It isalsoreasonable and necessary that the child’sageis consider ed
when utilizing time-out asa discipline.

It isreasonable and necessary to ensure children’s safety and not allow mechanical restraints
or seclusion to be used in a family foster home setting, because these behavior management
methods can be harmful to the child and the foster parents do not have sufficient training to
use the methods without risk of harm to the child.

It isreasonable and necessary that foster parentswho carefor foster children with mental
retardation or areated condition be aware of additional rulesthat are applicableto the care
of these children.

Subpart 9. Vidtation and communication. It isreasonable and necessary that the foster
parentsfollow the visitation and communication plan that ispart of the child’s case plan.
Minnesota Statutes, section 260C.201, subpart 5, requiresthe placing agency to develop a
reasonable vigtation and communication plan with the foster child’sfamily. Minnesota
Statutes, section 260C.212, subpart 1, paragraph (€), makesthe visitation plan a part of the
child’s placement plan which issubject to court review. Viditation is considered a central
element in the reunification of a child with the child’sfamily. It isreasonable and necessary
that foster parentsfollow the vistation plan, and work with the placing-agency and the child’s
family to implement the visitation plan.

Subpart 10. Complaintsand grievances. It isnecessary and reasonableto requirefoster
parentsto develop and follow grievance procedur es according to Laws 1995, Chapter 226,
Article 3, section 60, subdivision 2, clause (1), (ii), which statesthat therule standar ds must
requirethat programs have “appropriate grievance and appeal proceduresfor clientsand
families.” It isreasonable and necessary that the licensing agency and the foster parent work
together to develop a written complaint and grievance procedure for foster children, because
the licensing agency and the foster parent both have legal responsibilitiesfor the proper care
of foster children.
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It isreasonableto requirethat thewritten grievance procedure include a requirement that the
agency or foster parentsprovide the necessary forms and assistance, because many residents
and their parents may have limited education or may need help to complete a form for other
reasons. It isalsoreasonableto requirethefoster parent to notify the placing and licensing
agency about a written complaint and the resolution of the complaint, so that the agency is
awar e of alleged problems and can help resolve complaints, and if necessary act to protect the
child.

Subpart 11. Discharge. It isnecessary and reasonableto require license holders to comply
with the provision of Laws 1995, Chapter 226, Article 3, section 60, subdivision 2 (2) (iii),
which requiresthat youths are dischar ged based on successful completion of individual goals
and not automatically discharged for behavior transgressions.

It isalso necessary to recognize that foster children usually leave their foster home dueto
the completion of the case plan and the children arereturned to their family.

It isbelieved that children benefit from stable relationships and that it is harmful to move
children from foster hometo foster home. Minnesota Statutes, section 260C.212, subdivision
3requiresthat the placing agency not change the child’s placement unlessthe agency
specifically documentsthat the current placement isunsuitable or another placement isin the
best interests of the child.

In the instance of an unplanned discharge, it isnecessary to recognize the children’s need for
stability, placing agenciesresponsbility to limit multiple placementsfor children, and the
foster families need for support. It isnecessary and reasonableto requirethat the foster
family confer with the licensing agency, placing agency and other relevant individuals before
the child is discharged from the home, because one of the interested parties may be ableto
suggest an appr oach which will avoid an unplanned dischar ge and keep the foster child in the
foster home. It isnecessary for thisreview processto betimely, because the child and foster
parents need to resolve questions about the child’s placement and return to stability. A timely
review processwill let the placing-agency, licensing-agency and the foster family determine if
additional strategies could support this placement and deter mine and document the needs of
the child and deter mine the placement that isin the best interest of the child.

It is necessary and reasonable to ensurethe safety of the child and others, and if required, to
temporarily remove the child from the foster home during thereview period if the foster child
isin danger or isa danger to sdf or others.

2960.3090 RESPITE AND SUBSTITUTE CARE
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Subpart 1. Noticereguirement. Therequirement for approval of plansfor supervison of
children when the foster parent isaway from home is needed and reasonable becauseit is
smilar to therequirement in the current rule at part 9545.0130.

It isnecessary and reasonableto requirethe license holder and placing agency to agreeto
arrangementsfor respite care and substitute care of foster children, because the foster parent
will probably need to be temporarily away from the foster child for some reason at sometime
during afoster child’sstay in afoster home. It isalso necessary to requirethe foster parent to
involve the placing agency in the arrangements for respite and substitute care because the
placing agency islegally responsibly for the child, and hastheright to know whois caring for
the child. Theten days advance noticeisreasonable because in non-emer gency situations, a
foster parent would have sufficient timeto arrange for substitute and respite care and receive
the placing agency’sapproval. Thetenday period allows enough timefor the foster parent
and the placing agency to come to an agreement.

Subpart 2. Qualifications of long-term substitute caregiver. It isreasonable and necessary to
requirethat the substitute caregiver be qualified. The placing agency has an obligation to the
child and child’s parents and the community to ensure that any person providing substitute
care doesnot pose a threat to the child and isable to meet the child’sneeds. It isreasonable
and necessary to requirethat long-term substitute car egiver s meet minimum requirements
and ensurethat the child isin good hands. Part 9545.0130 is currently used as a basisfor
review of the substitute caregiver.

Subpart 3. Short-term substitute caregiver. Short-term caregiversare often referred to as
“babysitters’ who are expected to provide child carefor avery limited period of time.
Because a short -term substitute caregiver or babysitter will usually carefor a child for only a
few hours, it isunnecessary to require a high level of experience and qualification smilar to
thoserequired of long-term caregivers. But thefoster child’s safety must be protected, so it
isreasonable and necessary to require that the placing agency approve of the potential short-
term substitute caregiver or babysitter and determineif the person isappropriatefor a
specific foster child. It isalso reasonableto requirethat any person that caresfor a child who
relies on medical equipment to sustain life or monitor a medical condition have appropriate
training and enough information to carefor a child who relies on the equipment.

Subparts4 and 5. | nformation to respite caregivers,and Information to substitute caregivers.
Respite car egiversand substitute car egiver s assume significant responsibility for the health
and well being of children whilethey carefor thechildren. Therefore, it isnecessary and
reasonableto requirethat the license holder give enough information to enable the respite
and substitute caregiver to properly carefor thefoster child and discharge their responsibility.

Subpart 6. Overnightsand short trips. Foster children need to live anormal alifeto the
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extent possible and should not be denied the opportunitiesto visit friends over night or go on
short trips. Frequently these experiences occur with friends, sports groupsor other structured
activities. It isreasonable and necessary that such activities be consistent with the case plan,
because the care plan directs the care of the child and containsrequirementsthat placing
agency has determined are necessary to protect the child It isreasonable and necessary that
the over nights and short trips occur with the knowledge, guidance and support of the placing
agency, because the placing agency isresponsible for the child. .

Subpart 7. Foster residence settings. It isnecessary and reasonable to advise foster
residence license holders and car egiver sand othersthat the use of long-term and short-term
substitute car egiversand respite caregiversisnot permitted in a foster residence setting.
Thisrequiremert is necessary and reasonable because foster residence setting license
holdersusetrained staff to carefor resdents, many of whom are severey disabled and need
special care, and it would not be prudent to allow the license holder to use volunteerswho are
not trained to carefor disabled residents. It isreasonableto require foster residence setting
license holder sto employ and train staff who could function in the same manner asa
substitute care giver when the staff person isabsent from the foster residence setting foster
home.

2960.3100 RECORDS

Subpart 1. Foster carelicenserecords. Itisnecessary and reasonableto requirethat foster
par ents cooper ate with the licensing agency to ensure the licensing agency hasthe records
and infor mation necessary to evaluate the foster home, foster parentsand know about the
strengths and weaknesses of the foster family. The evaluation by the agency of the foster
home, foster parentsand foster family is necessary to deter mine; whether to license the foster
home, the number of foster children to placein the foster home, and to consider which children
to placein thefoster home. Therequirements of thispart are also necessary and reasonable,
because the recordsretained by thelicense holder and foster parents are necessary to
determine whether the license holder has complied with the foster carelicensing rule.

Annual evaluations of the license holder are necessary and reasonable to ensurethat the
license holder continuesto provide quality foster care and complieswith thelicensing rule.
Thetopicsreviewed in item G are needed and reasonable because they areindicator s of
problemsat the foster home. The annual evaluation is also necessary to identify and address
problem areas at the foster home, and to help develop training plansfor foster parentswhich
help foster parentsincrease their knowledge and skillsregarding the care of children or are
intended to address a problem area identified in the annual evaluation.

Therequirements of this part are necessary and reasonable because they are similar to the
record keeping requirements of part 9545.0220.
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Subpart 2. Fogter child records. It isnecessary and reasonableto requirethefoster family to
keep recordsfor each foster child regarding the carethe child hasreceived whilein the
family’ sfoster home. Therequirement to keep records about the foster child is necessary
because the placing agency must know about the child’scarein the foster home, because the
placing agency has legal responsibility for the child. It isalso necessary to keep recordsto
allow thelicensing agency to review the recordsto determineif the license holder is complying
with the applicable licensing rules.

ADDITIONAL REQUIREMENTSFOR FOSTER RESIDENCE SETTINGS
INTRODUCTION

The additional requirementsfor foster residence settings wer e established to addressthe
requirements of afoster home wherethelicense holder doesnot live at the foster home. The
foster residence setting license holder hires staff to carefor thefoster children at the foster
home.

Many of the foster residence setting foster homes car e for children with developmental
disabilities. These homes have a maximum of four children and are usually managed by a
corporation or partnership. In addition to the foster homesthat carefor children with
developmental disabilities, other foster residence settings function like group homeswhich
carefor children with other needs.

Many foster residence settings carefor children with developmental disabilitieswho would
have lived or used to livein state operated regional treatment centers. To reduce the number
of children and adultsin regional treatment centersthe Community Service Alter native waiver
plan was established by the legidature and is gover ned by parts 9525.1800 to 9525.1930.
Parts 9525.1800 to 9525.1930 established a program that uses alter native funds to support an
adult or child with developmental disabilitiesto live in the community. The waiver plan has
created foster homesfor children in resdential neighbor hoods.

2960.3200 ADDITIONAL REQUIREMENTS

It isnecessary and reasonable to define consistent standar dsfor foster residence settings,
because they are different from foster family settings. The use of hired staff on a consistent
basis and the fact that the license holder doesnot live at the foster home requirethat there be
rulesto ensurethat the children get the care and supervision that they need and that the home
has sufficient management to ensurethat it isoperated in a safe and effective manner. Itis
reasonable and necessary to have standardsthat address a foster setting where carefor the
children isdirected by a businessthat ownsthe resdencies and hires staff to provide for the
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daily carefor the children. I ssuesregarding staff and communications must be addressed to
ensurethat children are safe and get good care.

It isnecessary and reasonableto requirefoster residence settings to have different training
requirementsthan foster family settings licenseholder s, because the staff of a foster
residence setting are not the same asa license holder in afoster family setting.

2960.3210 STAFF TRAINING REQUIREMENTS

Subpart 1. Orientation. The orientation requirements are necessary and reasonable to ensure
that staff know enough about foster care and their dutiesto adequately carefor the childrenin
their care and observethelegal requirementsabout child care. Theorientation requirements
also set a standard which guides license holder s who will provide training to foster care staff.
It necessary and reasonableto require orientation training because orientation training
providesimportant information that staff will need to work with foster children. The
requirement that staff have at least six hours of orientation before working with children is
reasonable because it issimilar to the six hour orientation requirement for foster parentsin
part 2960.3070, and because it the minimum amount of time that is needed to gain some
under standing of the issuesrelated to the care of foster children. A license holder may
requirethat staff have additional orientation training beyond the sx hour requirement.

Subpart 2. Personnel training. The staff training requirementsfor foster residence settingsis
necessary and reasonable, because the requirements ar e consistent with training
requirementsfor staff in other resdential care settingsin parts 2960.0100 and 2960.0150. It is
necessary and reasonable to requirethat staff have enough training to meet the needs of the
children in care, because foster children depend on staff in a foster residence setting for care.
In addition this part isreasonable, becauseit providesflexibility to the license holder to
provide staff training which consider sthe needs of the foster children who are going to be
served by this program.

Subpart 3. Documentation of training It isreasonable and necessary torequirealicense
holder to maintain arecord of each employee' s orientation and training hoursto ensure
compliance with therule. It isalso necessary and reasonable to maintain arecord of staff
training so that the license holder will know what kind of training each staff person received
and the amount of each kind of training staff received, so that the license holder can monitor
the effects of training on staff’swork performance and plan future staff training.

2960.3220 STAFFING PATTERNS AND PERSONNEL POLICIES

Subpart 1. Job description. It isnecessary and reasonableto requirethat the license holder
provide a job description for each position; defineresponsibilities and dutiesfor each position;
and list qualification staff need to perform those duties, becauseit issmilar tothe
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requirementsin part 2960.0150, subpart 1. It isalso reasonable and necessary to require that
license holder s have job descriptions, because it helpsthe license holder divide
responsibilities and duties among staff in an organized fashion, and sets a standard which the
license holder can apply to personswho apply for or perform thework. Thelicense holder
should have a plan, including job descriptions, for organizing the work which staff must
perform to carefor foster children.

Subpart 2. Recruitment of culturally balanced staff. It isreasonable and necessary for the
license holder to beresponsible to meet the needs of the children placed in the facility.
Minnesota Statutes, section 260C.212, subdivision 2 includesa child’sreligion and culture as
one of the factorsto be considered in placement decisions. By law, the child’sreligion and
culture are among the factor s to be consider ed when deter mining the child’sindividual needs
and deciding the child’s placement. It isreasonable and necessary for thelicense holder to
recruit, hire, and retain staff who can respond to the child’s need to associate with and have
positive role modelswho are of the samerace or ethnic background asthe child, or require
that the license holder provide opportunitiesfor the child to associate with role modeswith a
amilar cultural and racial background.

It isnecessary and reasonable to requirethat license holders have as a goal that the license
holder and their staff under stand and validate a child’ s cultural heritage according to
Minnesota Statutes, section 260C.212, subdivison 11. Requiring license holdersto recruit a
culturally balanced staff furtherstherequirementsin Minnesota Statutes, section 260C.212,
to provide afoster child with foster parents and staff who can give the child a positive view of
the child’s cultural background.

Subpart 3. Professional licensure. It isreasonable and necessary for thelicense holder to
maintain arecord of the staff’s qualificationsfor a position, which includes infor mation about
staff’s professional licensure, because licensureis often required by law for personswho
provide professional services such as mental health or chemical dependency counseling and
medical care. Professional licensureisregarded as general proof of qualification to perform
certain tasks accor ding to the law which grantsthe professional license.

Subpart 4. Staffing plan. It isnecessary and reasonable for the licensing agency to require
that the license holder have a staffing plan to meet the needs of each child in care, because
thefoster children rely on staff to meet the foster child’sneeds. It isreasonablethat thisplan
designate a staff member in charge of the facility, aswell as addressthe program services
offered to the child, the physical features of the facility and the condition of the children in
care, because those elementsare alogical part of the conditionsto be considered when
developing a plan which will ensurethat the child’sneeds are met. It is also necessary and
reasonableto requirethat thelicense holder have a staffing plan, because a staffing plan is
required of other resdential programsthat employ staff according to part 2960.0150, subpart
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3.

Subpart 5. License holder and staff qualifications. Children placed in foster care often have
special needsincluding physical, mental, emotional, or behavioral needs. It is necessary
reasonableto requirethat license holder and staff have the education and experience to
competently perform the activities described in the license holder’ s statement of intended use
and meet the needs of foster children in thefoster home. It isreasonable and necessary that
thelicense holder and staff be able to meet the foster child’s needs, because foster children
rely on staff and the license holder to meet their needs and the pur pose of placing a child in
foster careisto ensurethat the child’s needs are met and the child is safe.

2960.3230 COMMUNICATIONS AND DOCUMENTATION.

Subpart 1.Communication plan. Thissubpart requiresthe license holder to have a
communications plan which will ensure that important information about a foster child is
communicated to the license holder and staff. It isnecessary and reasonableto requirethat
the license holder and staff communicate important infor mation about the child and give the
child appropriate consstent care. It isimportant that the child’s car egivers know what was
donefor thechild in order to avoid situations where an important task isinappropriately
repeated or not doneat all. It would be dangerousto provide a foster child with onetoo many
doses of a medication or onetoo few doses of a medication. It could also be harmful to the
child tofail to let other staff know about a seriousincident or emotional problem that a foster
child had, because other staff may need to help the child deal with the child’s problem. It is
necessary that the facility have a communication plan so that staff can better provide safe,
effective and consistence care for children with multiple needs.

Subpart 2. Documentation. It isreasonable and necessary to requirethelicense holder to
maintain documentation regarding the child’s care, because the placing agency isresponsible
for the child and needsto know what specific things were done for a child by the license
holder, so that the agency can determineif the license holder followed the child’s care plan
and if the care plan is effective. It isnecessary and reasonable to requirethelicense holder to
keep recordsin accordance with Minnesota L aws about outcome measur es, because the law
cited provides part of the statutory authority for thisrule chapter. It isnecessary and
reasonable to requirethelicense holder to provide information about theresultsof carein
residential programs, becauseit isrequired by law and it allows program effectivenessto be
analyzed by the public agencieswho pay for the care of most of the children in resdential
programs.

ADDITIONAL REQUIREMENTSFOR FOSTER FAMILY SETTINGSTHAT OFFER
TREATMENT FOSTER CARE SERVICES.
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INTRODUCTION

Minnesota Statutes, section 256.01, subdivision 2, (25) authorized the department of Human
Servicesto develop treatment foster care standards. Thislaw was adopted during the 1999
legidative session. A workgroup made up of county agency staff, private child foster care
placing agency staff, foster parents, and other interested per sons began meeting in January
2000. Thetreatment foster care workgroup had 32 members.

Thetreatment foster careworkgroup used the 1995 Program Standar ds as developed by the
Foster Family—based Treatment Association®. This Association is nationally recognized asa
professional organization that has developed the standardsfor treatment foster carein a
family setting, based upon their experience and expertisein thisarea. Theworkgroup
recommended standardsfor treatment foster carein afoster family setting to DHS. These
recommendations wer e the sour ce of the additional requirementsfor treatment foster care
servicesin parts 2969.3300 to 2960.3340. Thetreatment foster care standards, rule sections
2960.3300 through2960.3340 wer e reviewed by the wor kgroup on June 20, 2001.

RULE ANALYSIS

2960.3300 ADDITIONAL REQUIREMENTS

Minnesota Statutes, section 256.01, subdivision 2, (25) authorized the development of
treatment foster care standards. It is necessary and reasonableto follow the requirements of
statute and list the components of specialized ther apeutic services which comprise treatment
foster care. It isreasonable and necessary to definetreatment foster care, so that it can be
recognized as a specific service and to distinguish it from foster care.

Subpart 1. Foster family setting requirements. This subpart tellswhich rule parts apply to a
foster family setting that wishesto provide treatment foster care services. It isreasonable
and necessary to tell the license holdersand others about which rule partsapply to a foster
family setting that intends to provide the treatment foster care service.

2960.3310 ADMISSION, TREATMENT AND DISCHARGE

Subpart 1. Generally. Thissubpart describes the children who are served by a treatment

! Treatment Standards for Treatment Foster Care, 1995. Foster Family-based Trestment
Association, 44 West 33 Street, Suite 601, New York, NY, 10001.
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foster careprogram. It isreasonable and necessary to describe treatment foster carein
terms of the population of children who will be served, because license holdersand others
need to know the purpose of treatment foster care programs. The services provided by
treatment foster care are needed and reasonable, because the treatment foster care

wor kgroup identified treatment foster care asan appropriate and desirable alternativeto
mor e restrictive settings for children with severe emotional disturbance, developmental
disabilities, serious medical condition, or serious behavioral problems. These serious
behavioral problems may include but are not limited to sexual offenses, assaultive behaviors,
or substance abuse.

Subpart 2. Admission. This subpart describesthe admission and treatment team requirements
for treatment foster care programs. Thetreatment foster care workgroup agreed that
selection of treatment foster care should be based on the child’s need for treatment, rather
than be based on a particular diagnosis classification. It isreasonable and necessary that
program standar dsinclude a means to deter mine who to admit, so that only thefoster children
who need thistype of service will be provided this service. It isalso necessary to determine
admission standardsfor atreatment foster care program on the bass of the child’sindividual
needsfor treatment, because the pur pose of the program isto meet theindividual child’s
needs. Thisrequirement isnecessary and reasonable, becauseit is consistent with Minnesota
Statutes, section 260C.212, subdivision 2, which requires placement decisonsto be based on
individual deter minations considering the child’sbest interest.

It isreasonable and necessary and in a child’sbest interest that a licensed professional, who
isauthorized by law to direct treatment and who isfamiliar with the child’sindividual needs
and the services offered at the treatment foster home, be required to recommend admission
into a treatment foster care program, because these professionals are qualified to describe
the child’s condition, direct treatment, specify complicated measurement criteria, and
determinethe appropriate treatment setting for the child. It isnecessary and reasonableto
requirethat alicensed professional determinethat a child needstreatment in a treatment
foster setting, because the professional who makes a diagnosis and recommends tr eatment
must be qualified to perform these activities accor ding to laws which govern the licensed
profession. It isalso reasonableto define licensed professional broadly and recognize the
importance of allowing admission and provision of treatment foster careto be guided by one of
several qualified, licensed, professionals, depending on the child’s needs, because a child may
have multiple treatment needs and mor e than one professional could be qualified to direct
treatment.

It isalso reasonable and necessary that the treatment team be established to develop and

execute a treatment plan for the child when the child isadmitted. It isnecessary for thisteam
to begin to working together upon the child’sadmission to support the child, and to develop a
treatment plan, because treatment foster parents are not expected to function independently
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regar ding treatment planning.

Thetreatment foster careworkgroup concluded, “treatment foster parentsare asked to
perform tasks central to the treatment processin a manner consistent with the child’s
treatment plan and the decisons of the treatment team.” It is necessary and reasonable for
the treatment team to be assembled upon admission to support the child’streatment and help
direct thefoster parents.

Subpart 3. Treatment. Thissubpart explainsthe requirementsfor the child’streatment plan.
Upon admission the child is placed with a treatment foster carefamily. It isreasonable and
necessary that the treatment foster family have a treatment plan within 10 days of placement,
because the child isliving with the treatment foster family and the foster parents need to have
direction, such asthedirection in the treatment plan, about how to correctly treat the foster
child.

Item A. It isnecessary and reasonableto requirethat the treatment goals addressthe child’'s
needs as determined by a licensed professional directing treatment. When a foster child is
admitted into a treatment foster care program the program acknowledges that this child has
significant needsand isat risk of placement in amorerestrictiveresdential setting, therefore
it isnecessary to requirethat the program provide timely appropriate services. The treatment
plan isused as an instrument to identify the goals and steps to be taken by the program to
addressthe child’sneeds and avoid therisk of admission to a more restrictive setting .

It isreasonable and necessary to requirethat the treatment plan be consistent with the
placement or case plans developed by the placing agency, because the placing agency hasthe
legal responsibility for the child and the child is placed in the foster home to achieve the goals
in the child’s case plan.

It isnecessary and reasonableto requirethat outcomes be identified and progress towards
the outcomes be measurable, because it isrequired by Laws, 1995, Chapter 226, Article 3,
section 60, subdivision 2, paragraph (1), (iii). It isalso necessary and reasonableto require
identified measur able outcomes, because it is consistent with the use of treatment plansin the
treatment field.

Thetreatment foster careworkgroup agreed that “a treatment parent shall keep a systematic
and descriptiverecord of the child’s behavior and progressin targeted areas on a weekly or
daily basiswith frequency based on the child’streatment plan.” It isreasonable and
necessary to require that daily observations be documented by the treatment foster parents
because the wor kgroup also concluded that treatment foster parents contribute vital input
based on their observations of the child in the treatment home, in contact with parentsand
family members, and in participation in school and community life. Thisrequirement is
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reasonable, becauseit is consistent with the Foster Family-based Treatment Association
Standards.

Item B. It isreasonable and necessary to requirethat the treatment plan identify treatment
strategiesto be used by the foster parents, because the treatment plan will guide the activities
of thetreatment foster parent, and because the treatment foster care workgroup noted that
the treatment foster parent assumesthe primary responsbility for implementing thein-home
treatment strategies specified in the treatment plan.

Item C. It isreasonable and necessary for the treatment plan to include specific supportsand
servicesto be used with the child because the foster parentsuse the information in the plan to
guide their treatment activity for the child. The more informative and comprehensive the
treatment plan is, the more likely it will bethat the foster parentswill use the plan to guide
their actionsand their carefor the child.

Item D. It isreasonablethat atreatment foster care social worker beresponsblefor the
development and documentation of the treatment plan because it is consistent with industry
standards. Requiring the treatment foster care social worker to develop the treatment plan is
necessary and reasonable because it assignstheresponsbility to a qualified person and
allowsthe foster family to focus on providing careto the child and implementing the in-home
treatment strategies and documenting obser vations of the child. It isreasonable and
necessary that the treatment plan be evaluated routinely and that treatment teams have arole
in the evaluations, because it is common social work practice for familieswho are currently
providing treatment foster careto have a social worker visit their home and document the
child’s care monthly, and treatment teamsroutinely meet on a quarterly bass.

Subpart 4. Discharge. It isreasonable and necessary that the treatment foster care plan
define outcomesthat the child needsto meet for discharge from treatment foster care.

It isreasonable and necessary that treatment foster care standards be consistent with foster
care standards, and that unplanned dischar ges follow the review process outlined in rule part
2960.3080, subpart 11, for the same reasons discussed int that subpart. It isalso reasonable
to apply consistent standar ds, because consistent standar ds make compliance easier for
foster parentsand make administration easier for thelicensing agency. It isreasonable and
necessary for the treatment foster care agency to review and evaluate the treatment foster
parent’sskillsif the treatment foster parentsrequest an unplanned dischar geof the child,
because the unplanned dischar ge may mean that the foster parent does not under stand how to
do some of thedutiesthat are assigned to the foster parent or that the foster parent needs
moretraining. Thisreview and evaluation isreasonable and necessary to determinethe
suitability of a treatment foster parent and to avoid future unsuccessful placements. The
review may result in the treatment foster parent obtaining additional qualifications and
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training or professional supportsthat decreasethelikelihood of placement disruption.
2960.3320 TREATMENT FOSTER CARE PROVIDER QUALIFICATIONS

Subpart 1. Treatment foster parent qualifications. This subpart notesthe added qualifications
that a treatment foster care provider must have. Requiring that treatment foster care parents
have qualifications which arein addition to qualifications of regular foster care parentsis
necessary and reasonable, because the additional qualifications help to define a standard for
treatment foster carethat differsfrom foster care.

The additional qualifications are necessary and reasonable for treatment foster care
providers, becausethese providers are expected to offer additional servicesand to meet
gpecial needs. The qualifications are needed and reasonable because they are consistent with
the recommendations of the treatment foster carework group and the 1995 Program
Standardsfor Treatment Foster Care as developed by the Foster Family-based Treatment
Association Standar ds.

Subpart 2. Intended use. Thissubpart requiresthat the statement of intended usefor the
treatment foster home must indicate that the foster home will be used as a treatment foster
home. Foster parents began supporting the concept of a statement of intended use at the 1997
Foster Parent Association Meeting, aswell asat various presentations throughout the state
sincethat date. County foster care supervisorsfrom the metro area and throughout the state
elicited support for the statement of intended use concept. The public advisory committee
believed that foster parents capabilitiesand the types of children they could best serve will
vary and that it isreasonableto requirefoster parentsto explain what types of carethey
intend to provideto the child in their home. It isnecessary and reasonableto require a foster
parent to let the agency know what types of children the foster parent isableto take care of,
because the placing agency needsto know which children are suitableto placein the foster
home.

2960.3330 TREATMENT FOSTER CARE TRAINING

Subpart 1. Initial training required Thissubpart describestheinitial training required for a
treatment foster parent. Theinitial training requirements are necessary and reasonable,
because they preparetreatment foster parentsto take care of foster children with significant
or multiple problems. The additional needs of a treatment foster child requiresthat treatment
foster parents have more skills and knowledge about how to carefor children with problems.
The six hoursof orientation required for regular foster parentsisnot enough timeto learn and
develop the additional skillsnecessary to carefor treatment foster children. Foster children
rely on foster parentsfrom thefirs moment that the foster child isin the foster home, so the
foster parents must beready to take care of the foster child beforethe child arrivesat the
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foster home.

Subpart 2. Annual training required This subpart describesthe annual training required for
treatment foster parents. These training requirements are necessary and reasonable because
they allow treatment foster parentsto continually improve and update the skillsthey need to
take care of treatment foster children. Thetwelve hoursof training required for regular foster
parentsis not enough timeto work on skillsand learn new techniques to serve treatment
foster children.

Theadditional training requirementsin subparts 1 and 2 are necessary and reasonable for
treatment foster care providers, because thetraining requirements of thissubpart are more
extensive and are designed to addressthe unique training needs of treatment foster care
providers. Thetraining requirements ar e reasonable because they ar e consistent with the
recommendations of the treatment foster care work group and the 1995 Program Standards
for Treatment Foster Care as developed by the Foster Family-based Treatment Association
Standards.

Subpart 3. Exemption. It isnecessary and reasonable to exempt treatment foster parents
from the training requirements of other foster carerule parts, becauseit isimportant to have
aclear training requirement specifically for treatment foster parentsand to remove possible
conflicting training requirementsin other partsof thefoster carelicensing rulefrom
consideration for the foster homesthat provide treatment foster care.

2960.3340 TREATMENT FOSTER HOME CAPACITY

Subpart 1. Treatment foster home capacity. This subpart describesthe capacity limitsfor a
treatment foster home. Thetreatment foster home capacity limits are reasonable and
necessary, because they are consistent with the recommendations of the treatment foster care
workgroup: “Thenumber of children placed with a treatment family must take into account
the challenging natur e of the children served, theintensity of the servicesrequired, the skills,
experience and support networks of the treatment parents and the ability of the family to meet
the individual needs of each person in thehome. The number of children placed in one
treatment home shall not exceed two without special justification. With consideration to the
children’s ages, such justification may include the need to place a sibling group, or the
extraordinary abilities of a particular family in relationship to the special needs of a particular
child, or along-term placement or assurances of a child to adult ratio of two to one.”

The capacity limit of two children in each treatment foster care homeis also reasonable,
becauseit is consistent with the 1995 Program Standardsfor Treatment Foster Care as
developed by Foster Family-based Treatment Association.
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Subpart 2. Continuing care. Thissubpart grants an exception to the limits on the continued
stay of a child who attains the child’ streatment goals. Children in atreatment foster care
home may attain their treatment goals during their stay at the home and be ready to be
discharged from the home. Some of thefoster children will not be returning hometo their
parentsor other permanent living arrangement after staying in a treatment foster care home.
Thefoster child’s case plan identifiesthe need for a permanent living arrangement for the
child. Thissubpart allowsthe foster child to stay in a treatment foster home, even though the
child no longer needstreatment, if the child would benefit from continuing to Say in the foster
home and the case plan allows the child to stay in the foster home. It is hecessary and
reasonableto allow a foster child to stay in afoster homeif the child needsto stay in the home
to attain the case plan goal of having a per manent home, because the stay will provide
continuity of care and benéefit the child, but moving the child to a different foster home might
have a negative impact on the child.

Subpart 3. Capacity limit variance. Thissubpart describesrequirementsfor a capacity limit
variancein atreatment foster care home. It isreasonable and necessary that the variance
requirements address the individual treatment needs of children placed together and address
specific vulner abilities of children, because children who are placed in treatment foster care
have special needs and vulner abilities. The treatment foster care workgroup recommended
that if the number of children in the treatment foster home exceedstwo children, thenthe
license holder should have a special justification for caring for more children and should
provide a adult to child ratio of at least one adult for every two children. It istherefore
necessary and reasonable that the variance requirements addr ess additional support services
to that would be provided to support the foster home, because the added number of treatment
foster children justifiesthe added support to the foster home.

REPEALER

Therepealer isalist of existing rulesthat must be repealed upon the effective date of
Chapter 2960. It isnecessary and reasonableto repeal theruleslisted, because repealing the
existing rules upon the effective date of Chapter 2960 lets license holder s know which rules
must be followed at a particular time and avoids confusion which would result if the
requirements of morethan onerule overlapped for a period of time.

It isalso reasonable and necessary to tell people to use the effective date of therule rather
than any other date, because the rule becomes effective at a time other than the 5 working
dayswaiting period mentioned in Minnesota Statutes, section 14.18, subdivision 1. It is
necessary and reasonableto choose a later effective date, because the departments need time
to train department staff, county licensors and license holders about the rule and the
departments need time to develop proceduresrequired by therule.
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CONCLUSION
Based on the foregoing, the proposed rules are both needed and reasonable.

This Statement of Need and Reasonableness was completed December 23, 2002
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